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In the District Court of the United States

for the District of Oregon

Civil No. 7837

GRACE M. POWELL, Executrix of the Estate of

O. E. POWELL, Deceased,

Plaintiff,

vs.

RALPH C. GRANQUIST, District Director of

Internal Revenue,(Defendant.
COMPLAINT

Comes Now the Plaintiff and for her first cause

of action against the Defendant, complains and al-

leges as follows:

I.

That this is a Civil action and arises under the

laws of the United States of America providing for

Internal Revenue, and jurisdiction rests upon Title

28, United States Code, Sec. 1340.

II.

That O. E. Powell was, until his death on or about

July 16, 1954, and at all times mentioned herein, a

citizen and resident of Multnomah County, State

of Oregon, and the United States.

I
III.

That the Plaintiff is the duly appointed and

qualified Executrix of the estate of O. E. Powell,

deceased, and was so appointed by the Circuit Court
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of the County of Multnomah, State of Oregon, Pro-

bate Department, on or about September 21, 1954.

IV.

That the Defendant is the duly appointed and

qualified District Director of Internal Revenue and

was so appointed on or about October 31, 1952.

V.

That on or about September 25, 1950, the Com-

missioner of Internal Revenue mailed to the tax-

payer, O. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 31, 1937, in the following amounts :

Deficiency, $100.99; Section 293(b), Internal Reve-

nue Code penalty, $50.50; and Section 291(a), In-

ternal Revenue Code, penalty in tlie amount of

$25.25.

VI.

That the Commissioner explained in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud with intent to evade tax within the

meaning of Section 293(b), Internal Revenue Code,

and therefore imposed said penalty for the taxable

year ended December 31, 1937.

VII.

That the Conmiissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

had failed to file timely income tax returns aiul

therefore imposed the penalties as ])n)vided in Sec-
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tion 291(a), Internal Revenue Code, for the taxable

year ended December 31, 1937.

VIII.

That no part of the aforementioned deficiency for

the taxable year ended December 31, 1937, was due

to fraud with intent to evade the tax within the

meaning of Section 293(b), Internal Revenue Code.

(Section 6653(b), Internal Revenue Code of 1954.)

IX.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year

ended December 31, 1937, was due to reasonable

cause and not due to wilful neglect within the

meaning of Section 291(a), Internal Revenue Code

(Section 6651, Internal Revenue Code of 1954).

X.

That thereafter the taxes and penalties mentioned

above were wrongfully, erroneously and arbitrarily

assessed and the penalties mentioned above were

wrongfully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954, for

the taxable year ended December 31, 1937.

XI.

That thereafter on or about July 13, 1954, the tax-

payer, O. E. Powell, duly filed a claim for refund

of said taxes for the taxable year ended December

31, 1937, and a copy of said claim is attached hereto,

marked ''Exhibit A," and by this reference is made
a part hereof.
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XII.

That thereafter by registered mail the Defend-

ant mailed to O. E. Powell a letter bearing the date

of October 7, 1954, and mailed October 11, 1954,

notifying O. E. Powell that his claim for refund had

been rejected for the year 1937, and a copy of said

letter is attached hereto, marked ''Exhibit B," and

b.y this i-eference is made a paii: hereof.

XIII.

That there is now dne and owing by the Defend-

ant to the Plaintiff the simi of $75.75 together with

interest as provided by law and that the Defendant

is wi'ongfully, erroneously and arbitrarily withhold-

ing said amounts as penalties, as aforementioned,

for the taxable year ended December 31, 1937.

For a Second Cause of Action Against the Defend-

ant, the Plaintiff Complains and Alleges as

Follows

:

I.

Realleges Paragraphs T to TV, inclusive, of her

fii-st cause of action.

II.

That on or about September 25, 1950, the Com-

missioner of Internal Revenue mailed to the tax-

payer, O. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 31, 1938, in the following amounts:

Deficiency, $102.10; Section 293(b), Intemal Reve-

nue Code ponnlty. $51.05: and Section 29Un\ In-
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temal Revenue Code penalty in the amount of

$25.23.

III.

That the Commissioner exi)laine(l in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud with intent to evade tax within

the meaning- of Section 293(b), Internal Revenue

Code, and therefore imposed said penalty as therein

provided for the taxable year ended December 31,

1938.

IV.

That the Commissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

had failed to file timely income tax returns and

therefore imposed the penalties as provided in Sec-

tion 291(a), Internal Revenue Code, for the taxable

year ended December 31, 1938.

• That no part of the aforementioned deficiency for

the taxable year ended December 31, 1938, was due

to fraud with intent to evade the tax within the

meaning: of Section 293(b), Internal Revenue Code.

(Section 6653(b), Internal Revenue Code of 1954.)

VI.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year

ended December 31, 1938, was due to reasonable

cause and not due to wilful neglect within the

meaning of Section 291(a), Internal Revenue Code.

(Section 6651, Tnteviial R(n-enue Code of 1954.)
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VII.

That thereafter the taxes and penalties mentioned

above were wrongfully, eiToneoiisly and arbitrarily

assessed and the penalties mentioned above were

wrong-fully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954, for

the taxable year ended December 31, 1938.

VIII.

That thereafter on or about July 13, 1954, the tax-

payer, O. E. Powell, duly filed a claim for refund of

said taxes for the taxable year ended December 31,

1938, and a copy of said claim is attached hereto,

marked ''Exhibit C," and by this reference is made

a part hereof.

IX.

That thereafter by registered mail the Defend-

ant mailed to O. E. Powell a letter bearing the date

of October 7, 1954, and mailed Octolier 11, 1954,

notifying O. E. Powell that his claim for refimd had

been rejected for the year 1938, and a copy of said

letter is attached hereto, marked "Exhibit D," and

by this reference is made a part hereof.

X.

That there is now due and owing ])y the Defend-

ant to the Plaintiff' the sum of $76.28 together with

interest as pi'(wided by law and that the Defendant

is wrongfully, (erroneously and arbitrarily withhold-

ing said amounts as penalties, as aforementioned,

for the taxable vear ended December 31, 1938.
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For a Third Cause of Action Against the Defend-

ant, the Plaintiff Complains and Alleges as

Follows

:

I.

Realleges Paragraphs I to IV, inclusive, of her

first cause of action.

II.

That on or about September 25, 1950, the Com-

missioner of Internal Revenue mailed to the tax-

payer, O. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 31, 1939, in the following amounts

:

Deficiency, $76.82; Section 293(b), Internal Reve-

nue Code penalty, $38.41; and Section 291(a), In-

ternal Revenue Code, penalty in the amount of

$19.21.

III.

That the Commissioner explained in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud Avith intent to evade tax within

the meaning of Section 293(b), Internal Revenue

Code, and therefore imposed said penalty as therein

provided for the taxable year ended December 31,

1939.

IV.

That the Commissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

had failed to file timely income tax returns and

therefore imposed the penalties as provided in Sec-

tion 291(a), Internal Revenue Code, for the taxable

year ended December 31, 1939.
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V.

That no pai-t of the aforementioned deficiency

for the taxable year ended December 31, 1939, was

due to fraud with intent to evade the tax within the

meaning of Section 293(b), Internal Revenue Code.

(Section 6653(b), Internal Revenue Code of 1954.)

VI.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year

ended December 31, 1939, was due to reasonable

cause and not due to wilful neglect within the mean-

ing of Section 291(a), Internal Revenue Code. (Sec-

tion 6651, Internal Revenue Code of 1954.)

VII.

That thereafter the taxes and penalties mentioned

above were wrongfully, erroneously and arbitrarily

assessed and the penalties mentioned above were

wrongfully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954,

for the taxable year ended December 31, 1939.

VIII.

That thereafter on or about July 13, 1954, the

the taxpayer, O. E. Powell, duly filed a claim for

refund of said taxes for the taxable year ended

December 31, 1939, and a copy of said claim is

attached hereto, marked ''Exhibit E," and l)y tliis

reference is made a part hereof.

IX.

That thereafter by registered mail the Defend-

ant inail('(l to n. K. Powell m Icttci- hcni-iiiu- tlie date
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of October 7, 1954, and mailed October 11, 1954,

notifying O. E. Powell that his claim for refund

had been rejected for the year 1939, and a copy of

said letter is attached hereto, marked ''Exhibit F,"

and by this reference is made a part hereof.

X.

That there is now due and owing by the Defend-

ant to the Plaintiff the sum of $57.62, together with

interest as provided by law and that the Defend-

ant is wrongfully, erroneously and arbitrarily with-

holding said amounts as penalties, as aforemen-

tioned, for the taxable year ended December 31,

1939.

For a Fourth Cause of Action Against the Defend-

ant, the Plaintiff Complains and Alleges as

Follows

:

T.

Realleges Paragraphs I to IV, inclusive, of her

first cause of action.

II.

That on or about September 25, 1950, the Com-
missioner of Internal Revenue mailed to the tax-

payer, O. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 31, 1940, in the following amounts:

Deficiency, $590.16; Section 293(b), Internal Reve-

nue Code penalty, $295.08; and Section 291(a),

Internal Revenue Code penalty in the amount of

$147.54.
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III.

That the Commissioner explained in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud with intent to evade tax within the

meaning of Section 293(b), Internal Revenue Code,

and therefore imposed said penalty as therein pro-

vided for the taxable year ended December 31, 1940.

IV.

That the Commissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

had failed to file timely income tax returns and

therefore imposed the penalties as provided in Sec-

tion 291(a), Internal Revenue Code, for the taxable

year ended December 31, 1940.

V.

That no part of the aforemeiitioned deficiency for •

the taxable year ended December 31, 1940, was due

to fraud with intent to evade the tax within the

meaning: of Section 293(1)), Internal Revenue Code.

(Section 6653(b), Internal Revenue Code of 1954.)

VI.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year

ended December 31, 1940, was due to reasonable

cause and not due to v^^lful neglect within the mean-

ing of Section 291(a), Internal Revenue Code. (Sec-

tion 6651, Internal Revenue Code of 1954.)

VII.

That thereafter the taxes and penalties mentioned

al)<)ve were wrongfully, (Mi-onconsly n?ul nrhiti-ai-ily
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assessed and the penalties mentioned above were

wrongfully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954,

for the taxable year ended December 31, 1940.

VIII.

That thereafter on or about July 13, 1954, the

taxpayer, O. E. Powell, duly filed a claim for re-

fund of said taxes for the taxable year ended De-

cenmber 31, 1940, and a copy of said claim is at-

tached hereto, marked ''Exhibit G," and by this

reference is made a part hereof.

IX.

That thereafter by registered mail the Defendant

mailed to O. E. Powell a letter bearing the date of

October 7, 1954, and mailed October 11, 1954, notify-

ing O. E. Powell that his claim for refund had been

rejected for the year 1940, and a copy of said letter

is attached hereto, marked "Exhibit H,'- and by

this reference is made a part hereof.

X.

That there is now due and owing by the Defend-

ant to the Plaintiff the sum of $442.62, together with

interest as provided by law^ and that the Defendant

is wrongfully, erroneously and arbitrarily withhold-

ing said amounts as penalties, as aforementioned,

for the taxable year ended December 31, 1940.
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For a Fifth Cause of Action Against the Defend-

ant, the Phiintilf Complains and Alleges as

Follows

:

I.

Realleges ParagTaphs I to IV, inclusive, for her

first cause of action.

II.

That on or about September 25, 1950, the Com-

missioner of Internal Revenue mailed to the tax-

payei', O. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 33, 1941, in the following amounts:

Deficiency, $1,027.81 ; Section 293(b), Internal Reve-

nue Code penalty, $513.91; and Section 291(a), In-

ternal Revenue Code penalty in the amount of

$256.95.

III.

That the Commissioner explained in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud with intent to evade tax within

the meaning of Section 293(b), Internal Revenue

Code, and therefore imposed said penalty as therein

provided for the taxable year ended December 31,

1941.

IV.

That tlie Commissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

had failed to file timely income tax returns and

therefoi'e im]iosed the ])ena1ties as provided in Sec-

tion 291(a), Internal Revenue Code, for the taxable

year ended December 31, 1941.

1
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V.

That no part of the aforementioned deficiency for

the taxable year ended December 31, 1941, was due

to fraud with intent to evade the tax within the

meaning- of Section 293(b), Internal Revenue Code.

(Section 6653(b), Internal Revenue Code of 1954.)

VI.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year ended

December 31, 1941, was due to reasonable cause

and not due to wilful neglect within the meaning

of Section 291(a), Internal Revenue Code. (Section

6651, Internal Revenue Code of 1954.)

VII.

That thereafter the taxes and penalties mentioned

above were wrongfully, erroneously and arbitrarily

assessed and the penalties mentioned above were

wrongfully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954, for

the taxable year ended December 31, 1941.

VIII.

That thereafter on or about July 13, 1954, the tax-

payer, O. E, Powell, duly filed a claim for refund

of said taxes for the taxable year ended December

31, 1941, and a copy of said claim is attached hereto,

marked ''Exhibit I,'' and by this reference is made
a part hereof.

IX.

That thereafter by registered mail the Defendant

mailed to O. E. Powell a letter bearing the date of
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October 7, 1954, and mailed October 11, 1954,

notifying? O. E. Powell that his claim for refund

had been rejected for the year 1941, a copy of said

letter being attached hereto, marked '^Exhibit J,"

and by this reference is made a part hereof.

X.

That there is now due and owing by the Defend-

ant to the Plaintiff the sum of $770.86 together

with interest as provided by law and that the De-

fendant is wrongfully, erroneously and arbitrarily

withholding said amounts as penalties, as afore-

mentioned, for the taxable year ended December 31,

1941.

For a Sixth Cause of Action Against the Defendant,

the Plaintiff Complains and Alleges as Fol-

lows:

I.

Realleges Paragraphs T to TV, inclusive, of her

first cause of action.

II.

That on or about September 25, 1950, the Com-

missioner of Internal Revenue mailed to the tax-

payer, O. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 31, 1942, in the following amounts:

Deficiency, $3,853.66; Section 293(b), Internal Reve-

nue Code p(>nalty, $1,926.83: and Section 291(a),

Internal Revenue Code j)eMalty in flic .-niioujil of

$963.42.
I

I
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III.

That the Commissioner explained in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud with intent to evade tax within the

meaning of Section 293(b), Internal Revenue Code,

and therefore imposed said penalty as therein pro-

vided for the taxable year ended December 31, 1942.

IV.

That the Commissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

had failed to file timely income tax returns and

therefore imposed the penalties as provided in Sec-

tion 291(a), Internal Revenue Code, for the taxable

year ended December 31, 1942.

V.

That no part of the aforementioned deficiency

for the taxable year ended December 31, 1942, was

due to fraud with intent to evade the tax within the

meaning of Section 293(b), Internal Revenue Code.

(Section 6653(b), Internal Revenue Code of 1954.)

VI.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year ended

December 31, 1942, was due to reasonable cause and

not due to wilful neglect within the meaning of Sec-

tion 291 (a). Internal Revenue Code. (Section 6651,

Iiitwnal Revenue Code of 1954.)
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VII.

That thereafter the taxes and penalties mentioned

above were wrongfully, erroneously and arbiti*arily

assessed and the penalties mentioned above were

wrongfully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954, for

the taxable year ended December 31, 1942.

YIII.

That thereafter on or about July 13, 1954, the tax-

payer, O. E. Powell, duly filed a claim for refund

of said taxes for the taxable year ended Deeeml^er

31, 1942, and a copy of said claim is attached hereto,

marked "Exhibit K," and by this reference is made

a part hereof.

IX.

That thereafter by registered mail the Defendant

mailed to O. E. Powell a letter bearing the date of

October 7, 1954, and mailed October 11, 1954, notify-

ing O. E. Powell that his claim for refund had been

rejected for the year 1942, and a copy of said letter

is attached hereto, marked ''Exhibit L," and by this

reference is made a part hereof.

X.

That there is now due and owing by the Defend-

ant to the Plaintiff the smn of $2,890.25 together

with interest as pro^dded by law and that the De-

fendant is wrongfully, erroneously and arbitrarily-

withholding said amounts as penalties, as aforemen-

tioned, I'ov the taxable year ended Decemliei- :'l,

1<)42.
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For a Seventh Cause of Action Against the Defend-

ant, the Plaintiff Complains and Alleges as

Follows

:

I.

Realleges ParagTaphs I to IV, inclusive, of her

first cause of action.

II.

That on or about September 25, 1950, the Com-

missioner of Internal Revenue mailed to the tax-

payer, 0. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 31, 1943, in the following amounts

:

Deficiency, $2,520.25; Section 293 (b). Internal Rev-

enue Code penalty, $1,260.13; Section 291(a), In-

ternal Revenue Code penalty in the amount of

$630.06; and Section 294 (d) (1) (A) and (B), In-

ternal Revenue Code penalty in the amount of

$403.25.

III.

That the Commissioner explained in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud with intent to evade tax within

the meaning of Section 293 (b). Internal Revenue

Code, and therefore imposed said penalty as therein

provided for the taxable year ended December 31,

1943.

IV.

That the Commissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

had failed to file timely income tax returns and

therefore imposed the penalties as provided in Sec-
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tion 291(a), Internal Revenue Code, for the taxable

year ended December 31, 1943.

V.

That the Commissioner explained that the tax-

payer, O. E. Powell, had failed to file a declaration

of estimated tax and had failed to pay installments

of estimated tax declared for such years and there-

fore assei-ted the penalties as provided for by Sec-

tions 294 (d) (1) (A) and (B), Internal Revenue

Code, for the taxable year ended December 31, 1943.

VI.
I

That no part of the aforementioned deficiency for

the taxable year ended December 31, 1943, was due

to fraud with intent to evade the tax within the

moaning of Section 293 (b), Internal Revenue Code.

(Section 6653 (b), Internal Revenue Code of 1.954.)

VII.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year

ended December 31, 1943, was due to reasonable l

cause and not due to wilful neglect within the mean-

ing of Section 291 (a), Internal Revenue Code (Sec-

tion 6651, Internal Revenue Code of 1954.)

VIII. I
That the taxpayer's, O. E. Powell, failure to file

a declaration of estimated tax and pay installments

thereon was due to reasonable cause and not to wil-

ful neglect within the meaning of Sections 294 (d)

(1) (A) and (B), Internal Revenue Code, and tli.it
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the latter penalty does not in any event apply for

the taxable year ended December 31, 1943.

IX.

That thereafter the taxes and penalties mentioned

above were wrongfully, erroneously and arbitrarily

assessed and the penalties mentioned above were

wrong'fully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954, for

the taxable year ended December 31, 1943.

X.

That thereafter on or about July 13, 1954, the

taxpayer, O. E. Powell, duly filed a claim for refund

of said taxes for the taxable year ended December

31, 1943, and a copy of said claim is attached hereto,

marked "Exhibit M,'' and by this reference is made

a part hereof.

XI.

That thereafter by registered mail the Defendant

mailed to O. E. Powell a letter bearing the date of

October 7, 1954, and mailed October 11, 1954, notify-

ing O. E. Powell that his claim for refund had been

rejected for the year 1943, and a copy of said letter

is attached hereto, marked "Exhibit N," and by

this reference is made a part hereof.

XII.

That there is now due and owing by the Defend-

ant to the Plaintife the sum of $2,293.44 together

with interest as provided by law and that the De-

fendant is wrongfully, erroneously and arbitrarily

withholding said amounts as penalties, as afore-
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mentioned for the taxable year ended December 31,

1943.

For an Eighth Cause of Action Against the Defend-

ant, the Plaintiff Complains and Alleges as

Follows

:

I.

Realleges Paragraphs I to IV, inclusive, of her

first cause of action.

II.

That on or about September 25, 1950, the Com-

missioner of Internal Revenue mailed to the tax-

payer, O. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 31, 1944, in the following amomits

:

Deficiency, $11,426.55; Section 293(b), Internal

Revenue Code penalty, $5,713.28; Section 291(a),

Intonial Revenue Code penalty in the amount of

$2,856.64: and Section 294 (d) (1) (A) and (B), In-

ternal Revenue Code, penalty in the amount of

$1,828.25.

III.

That tli(^ Commissioner explained in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud with intent to evade tax A\nthin

the meaning of Section 293 (b). Internal Revenue

Code, and therefore imposed said penalty as therein

provided for the taxable year ended December 31,

1944.

IV.

That the Commissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

I
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had failed to file timely income tax returns and

therefore imposed the penalties as proA^ded in Sec-

tion 291 (a), Internal Revenue Code, for the taxable

year ended December 31, 1944.

V.

That the Commissioner explained that the tax-

payer, O. E. Powell, had failed to file a declaration

of estimated tax and had failed to pay installments

of estimated tax declared for such years and there-

fore asserted the penalties as provided for by Sec-

tions 294 (d) (1) (A) and (B), Internal Revenue

Code, for the taxable year ended December 31, 1944.

VI.

That no part of the aforementioned deficiency for

the taxable year ended December 31, 1944, was due

to fraud with intent to evade the tax within the

meaning of Section 293 (b). Internal Revenue Code.

(Section 6653 (b). Internal Revenue Code of 1954.)

VII.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year

ended December 31, 1944, was due to reasonable

cause and not due to wilful neglect within the mean-

ing of Section 291 (a), Internal Revenue Code.

(Section 6651, Internal Revenue Code of 1954.)

VIII.

That the taxpayer's, O. E. Powell, failure to file

a declaration of estimated tax and pay installments

thereon was due to reasonable cause and not to
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wilful neglect within the meaning of Sections 294

(d) (1) (A) and (B), Internal Revenue Code, and

that the latter penalty does not in any event apply

for the taxable year ended December 31, 1944.

IX.

That thereafter the taxes and penalties mentioned

above were wrongfully, erroneously and arbitrarily

assessed and the penalties mentioned above were

wrongfully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954, for

the taxable year ended December 31, 1944.

X.

That thereafter on or about July 13, 1954, the tax-

payer, O. E. Powell, duly filed a claim for refund

of said taxes for the taxable year ended December

31, 1944, and a copy of said claim is attached hereto,

marked ^'Exhibit O," and by this reference is made

a pari hereof.

XI.

That thereafter by registered mail the Defendant

mailed to O. E. Powell a letter bearing the date of

October 7, 1954, and mailed October 11, 1954, notify-

ing O. E. Powell that his claim for refund had been

rejected for the year 1944, and a copy of said letter

is attached hereto, marked ''Exhibit P/' and by this

reference is made a part hereof.

XII.
'

That there is now due and owing by the Defend-

ant to the Plaintiff the simi of $10,398.17 together

with interest as provided by law and that the T)<'-
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fendant is wrongfully, erroneously and arbitrarily

withholding said amounts as penalties as aforemen-

tioned for the taxable year ended December 31, 1944.

For a Ninth Cause of Action Against the Defend-

ant, the Plaintiff Complains and Alleges as

Follows

:

I.

Realleges Paragraphs I to IV, inclusive, of her

first cause of action.

II.

That on or about September 25, 1950, the Com-

missioner of Internal Revenue mailed to the tax-

payer, O. E. Powell, a letter asserting a deficiency

in income taxes and penalties for the taxable year

ended December 31, 1945, in the following amounts

:

Deficiency, $6,062.40; Section 293 (b). Internal Rev-

enue Code penalty, $3,031.20; Section 291 (a), In-

ternal Revenue Code, penalty in the amoimt of

$1,515.60; and Section 294(d)(1)(A) and (B),

Internal Revenue Code penalty in the amount of

$969.98.

III.

That the Commissioner explained in the afore-

mentioned letter that the aforementioned deficiency

was due to fraud with intent to evade tax within

the meaning of Section 293 (b), Internal Revenue

Code, and therefore imposed said penalty as therein

provided for the taxable year ended December 31,

3945.
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IV.

That the Commissioner explained in the afore-

mentioned letter that the taxpayer, O. E. Powell,

had failed to file timely income tax returns and

therefore imposed the penalties as proAdded in Sec-

tion 291 (a), Internal Revenue Code, for the taxable

year ended December 31, 1945.

V.

That the Commissioner explained that the tax-

payer, O. E. Powell, had failed to file a declaration

of estimated tax and had failed to pay installments

of estimated tax declared for such years and there-

fore asserted the penalties as provided for by Sec-

tions 294 (d) (1) (A) and (B), Internal Revenue

Code, for the taxable years ended December 31, 1945.

VI.

That no part of the aforementioned deficiency for

the taxable year ended December 31, 1945, was duo

to fraud with intent to evade the tax within tlic

meaning- of Section 293 (1)), Internal Revenue Code.

(Section 6653 (b), Internal Revenue Code of 1954.)

VII.

That the taxpayer's, O. E. Powell, failure to file

timely income tax returns for the taxable year

ended December 31. 1945, was due to reasonalile

cause and not due to wilful ueghM't within the mean-

ing of Section 291 (a). Internal Reveiuie Code.

(Section l>()51, rnternal Revenue Code of 1954.)
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VIII.

That the taxpayer's, O. E. Powell, failure to file

a declaration of estimated tax and pay installments

thereon was due to reasonable cause and not to wil-

ful neglect within the meaning of Sections 294 (d)

(1) (A) and (B), Internal Revenue Code, and that

the latter penalty does not in any event apply for

the taxable year ended December 31, 1945.

IX.

That thereafter the taxes and penalties mentioned

above were wrongfully, erroneously and arbitrarily

assessed and the penalties mentioned above were

wrongfully, erroneously and arbitrarily collected by

the Defendant during the month of April, 1954, for

the taxable years ended December 31, 1945.

X.

That thereafter on or about July 13, 1954, the

taxpayer, O. E. Powell, duly filed a claim for refund

of said taxes for the taxable year ended December

31, 1945, and a copy of said claim is attached hereto,

marked ''Exhibit Q," and by this reference is made

a part hereof.

XI.

That thereafter by registered mail the Defendant

mailed to O. E. Powell a letter bearing the date of

October 7, 1954, and mailed October 11, 1954, notify-

ing O. E. Powell that his claim for refund had been

rejected for the year 1945, and a copy of said letter

is attached hereto, marked ''Exhibit R," and by this

reference is made a part hereof.
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XII.

That there is now due and owini^ by the Defend-

ant to the Plaintiff the sum of $5,516.78 together

with interest as provided by law and that the De-

fendant is wrongfully, eiToneously and arbitrarily

withholding said amounts as penalties as aforemen-

tioned for the taxable year ended December 31, 1945.

Wherefore, the Plaintiff demands judgment

against the Defendant for the sum of $22,521.77

together with interest from the date of pajnnent of

said sum, and costs.

/s/ ARTHUR D. JONES,
HUMPHREYS & JONES,

Attorneys for Plaintiff.

Duly verified.

''EXHIBIT A"

(Copy)

Foi-m 843

U. S. Treasury Department

Internal Revenue Service

Claim

To Be Filed With the District Director Where

Assessment Was Made or Tax Paid

The District Director will indicate in the block b(

low the kind of claim filed, and fill in, where

requir('(l, the (MM-tificate on flic hack of this f'oi-m.

I
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Refund of Taxes Illegally, Erroneously, or

Excessively Collected.

n Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

n Abatement of Tax Assessed (not applicable

to estate, gift, or income taxes).

District Director's Stamp (Date received) : [Blank]

Name of taxpayer or purchaser of stamps:

O. E. Powell.

Street address : 3603 N. E. Klickitat.

City, postal zone number, and State:

Portland, Oregon.

1. District in which return (if any) was filed:

Oregon.

2. Period (if for tax reported on annual basis,

prepare separate form for each taxable year)

from Jan. 1, 1937, to Dec. 31, 1937.

3. Kind of tax: Income Tax.

4. Amount of assessment, $176.74; dates of pay-

ment, various (penalties only).

* -X- *

6. Amount to be refunded: $75.75.*

The claimant believes that this claim should be

allowed for the following reasons:

*Together with interest from date of payment as

provided by law.
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The commissioner of Internal Revenue assessed

a deficiency in income taxes for the calendar year

ended December 31, 1937, in the amount of $100.99

and determined penalties pursuant to Section 293

(b) L.R.C. in the amount of $50.50 and penalties

pursuant Section 291 (a) I.R.C. in the amount of

$25.25.

That no part of said deficiency was due to fraud

with intent to evade the tax within the meaning of

Section 293 (b) I.R.C.

That the taxpayer's failure to file a timely return

(Foiin 1040) was due to reasonable cause and not

due to wilful neglect. ^

I declare under the penalties of perjury that this

claim (including any accompanying schedules and

statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated May 27, 1954.
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"EXHIBIT B"

(Copy)

U. S. Treasury Department

Office of the Director of Internal Eevenue

830 N. E. Holladay

Portland 14, Ore.

Oct. 7, 1954.

In replying refer to: C:A:CL

Mr. O. E. Powell,

4805 S. W. Sunset Rd.,

Portland, Ore.

Dear Mr. Powell:

In re: Claim for refund of Income Tax,

$75.75 for the period 1937.

In accordance with the provisions of section

3772 (a) (2) of the Internal Revenue Code, this

notice of disallowance in full of your claim or

claims is hereby given by registered mail.

By direction of the Commissioner.

Very truly yours,

/s/ R. C. GRANQUIST,
District Director.
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''EXHIBIT C"

(Copy)

Form 843

U. S. Treasury Department

Internal Revenue Service

Claim

To Be Filed With the District Director Where

Assessment Was Made or Tax Paid

The District Director will indicate in the block

below the kind of claim filed, and fill in, where

required, the certificate on the back of this

form.

n Refund of Taxes lUesrally, Erroneously, or

Excessively Collected.

Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

Abatement of Tax Assessed (not applicable

to estate, gift, or income taxes).

District Director's Stamp (Date received) : [Blank] j

Name of taxpayer or ]'>urchaser of stamps:

O. E. Powell.

Street address: 3603 N. E. Klickitat.

City, postal zone number, and State:

Portland, Oregon. ^

1. District in which return (if any) was filed:

Oregon.

2. Period (if for tax re])orted on annual basis, pre

pare separate form for each taxable year) from^j

January 1, 1938, to Dec. 31, 1938.

f

J
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3. Kind of tax: Income taxes and penalties.

4. Amount of assessment, $178.38; dates of pay-

ment, various (penalties only).

6. Amount to be refunded, $76.28.*

* * *

The claimant believes that this claim should be

allowed for the following reasons

:

That the Commissioner of Internal Revenue as-

sessed a deficiency in income taxes for the calendar

year 1938 in the amount of $102.10 and determined

penalties pursuant to Section 293 (b) I.R.C. in the

amount of $51.05 and penalties pursuant to Section

291 (a) I.R.C. in the amount of $25.23.

That no part of said deficiency was due to fraud

with intent to evade the tax within the meaning-

of Section 293 (b) I.R.C.

That the taxpayer's failure to file a timely re-

turn (Form 1040) was due to reasonable cause and

not due to wilful neglect.

1 declare under the penalties of perjury that this

claim (including any accompanying schedules and

statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated May 27, 1954.

*Together with interest from date of payment as
provided by law.
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''EXHIBIT D"

(Copy)

U. S. Treasury Department

Office of the Director of Internal Revenue

830 N. E. Holladay

Portland 14, Ore.

Oct. 7, 1954.

In replying refer to: C:A:CL

Mr. O. E. Powell,

4805 S. W. Sunset Rd.,

Portland, Ore.

Dear Mr. Powell:

In re: Claim for refund of Income Tax,

$76.28 for the period year 1938.

In accordance with the ])rovisions of section

3772 (a) (2) of the Internal Revenue Code, this

notice of disallowance in full of your claim or

claims is hereby given by registered mail.

By direction of the Commissioner.

Very truly yours,

/s/ R. C. GRANQUIST,
District Director.
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"EXHIBIT E"

(Copy)

Form 843

U. S. Treasury Department

Internal Revenue Service

Claim

To Be Filed With the District Director Where
Assessment Was Made or Tax Paid

The District Director will indicate in the block

below the kind of claim filed, and fill in, where

required, the certificate on the back of this

form.

Refund of Taxes Illegally, Erroneously, or

Excessively Collected.

Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

Abatement of Tax Assessed (not applicable

to estate, gift, or income taxes).

District Director's Stamp (Date received) : [Blank]

Name of taxpayer or purchaser of stamps:

O. E. Powell.

Street address: 3603 N. E. Klickitat.

City, postal zone number, and State:

Portland, Oregon.

1. District in Avhich return (if any) was filed:

Oregon.
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2. Period (if for tax reported on annual basis,

prepare separate form for each taxable year)

from Jan. 1, 1939, to Dec. 31, 1939.

3. Kind of tax: Income tax and penalties.

4. Amount of assessment, $134.44 ; dates of pay-

ment, various (penalties only.)

* * *

6. Amount to be refunded : $57.62.*

* * *

The claimant believes that this claim should be

allowed for the following reasons:

That the Commissioner of Internal Revenue as-

sessed a deficiency in income taxes for the calendar

year ended December 31, 1939, in the amount of

$76.82 and determined penalties pursuant to Sec-

tion 293 (b) I.R.C. in the amount of $38.41 and

penalties pursuant to Section 291 (a) I.R.C. in the

amount of $19.21.

That no part of said deficiency was due to fraud

with intent to evade the tax within the moanins: of

Section 293 (b) I.R.C.

That the taxpayer's failure to file a timely return

(Form 1040) was due to reasonable cause and not

(\uc to wilful ne,2,'lect.

I declare under the ])enalties of perjury that this

claim (including any accom]mnying schedules and

*Together with interest from date of payment as

])rovided by law.
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statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated May 27, 1954.

'^EXHIBIT F"

(Copy)

U. S. Treasury Department

Office of the Director of Internal Revenue

830 N. E. Holladay

Portland 14, Ore.

Oct. 7, 1954.

In replying refer to: C:A:CL

Mr. O. E. Powell,

4805 S. W. Sunset Rd.,

Portland, Ore.

Dear Mr. Powell

:

)
In re: Claim for refund of Income Tax,

Amount $57.62 for the period year

1939.

In accordance with the provisions of section

3772 (a) (2) of the Internal Revenue Code, this

notice of disallowance in full of your claim or

claims is hereby given by resi'istered mail.
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By direction of the Commissioner.

Very truly yours,

/s/ R. C. GRANQUIST,
District Director.

'^EXHIBIT G"

(Copy)

Form 843

U. S. Treasury Department

Internal Revenue Service

Claim

To Be Filed With the District Director Where

Assessment Was Made or Tax Paid

The District Director will indicate in the block

below the kind of claim filed, and fill in, where

required, the certificate mi the back of this

form.

Refund of Taxes Illegally, Erroneously, or

Excessively Collected.

[]] Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

Abatement of Tax Assessed (not applicable

to estate, uift, or income taxes).

District Director's Stamp (Date received) : [Blank]

II
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Name of taxpayer or purchaser of stamps

:

O. E. Powell.

Street address: 3603 N. E. Klickitat.

City, postal zone number, and State:

Portland, Oregon.

1. District in which return (if any) was filed:

Oregon.

2. Period (if for tax reported on annual basis,

prepare separate form for each taxable year)

from Jan. 1, 1940, to Dec. 31, 1940.

3. Kind of tax : Income tax and penalties.

4. Amount of assessment, $1,032.78; dates of pay-

ment, various (penalties only).

* -X- *

6. Amount to be refunded: $442.62.*

* % *

The claimant believes that this claim should be

allowed for the following reasons:

That the Commissioner of Internal Revenue as-

sessed a deficiency in income taxes for the calendar

year ended December 31, 1940, in the amount of

$590.16 and determined penalties pursuant to 293 (b)

I.R.C. in the amount of $295.08 and penalties pur-

suant to Section 291 (a) I.R.C. in the amount of

$147.54.

That no part of said deficiency was due to fraud

with intent to evade the tax within the meaning of

Section 293 (b) I.R.C.

*Together with interest from date of payment as

provided by law.
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That the taxpayer's faihire to file a timely return

(Form 1040) was due to reasonable cause and not

due to wilful neglect.

I declare imder the penalties of perjury that this

claim (including any accompanying schedules and

statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated May 27, 1954.

"EXHIBIT H"

(Copy)

IT. S. Treasury Department

Office of the Director of Internal Revenue

830 N. E. HoUaday

Portland 14, Ore.

Oct. 7, 1954.

In replying refer to: C:A:CL

Mr. O. E. Powell,

4805 S. W. Sunset Rd.,

Portland, Ore.

Dear Mr. Powell

:

In re: Claim for refund of Income Tj

$442.62 for tlic ])vvuu\ year 1940.

In accordance with tlic provisions of section

3772 (a) (2) of the Internal Revenue Code, this

I
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'

notice of disallowance in full of your claim or

claims is hereby given by registered mail.

By direction of the Commissioner.

Very truly yours,

/s/ R. C. GRANQUIST,
District Director.

''EXHIBIT I^'

(Copy)

Form 843

U. S. Treasury Department

Internal Revenue Service

Claim

To Be Filed With the District Director Where
Assessment Was Made or Tax Paid

The District Director will indicate in the block

below the kind of claim filed, and fill in, where

required, the certificate on the back of this

form.

Refund of Taxes Illegally, Erroneously, or

Excessively Collected.

Refund of Amount Paid for Stamps Un-
used, or Used in Error or Excess.

Abatement of Tax Assessed (not applicable

to estate, gift, or income taxes).

District Director's Stamp (Date received) : [Blank]
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Name of Taxpayer or purchaser of stamps:

O. E. Powell.

Street address: 3603 N. E. Klickitat. •
'

City, postal zone number, and State:

Portland, Oregon.

1. District in which return (if any) was filed:

Oregon.

2. Period (if for tax reported on annual basis,

prepare separate form for each taxable year)

from Jan. 1, 1941, to Dec. 31, 1941.

3. Kind of tax: Income tax and penalties.

4. Amount of assessment, $1,798.67; dates of pay-

ment, various (penalties only).

* -x- *

6. Amount to be refunded : $770.86.*

» * »

The claimant believes that this claim sliould he

allowed for the following reasons:

That the Commissioner of Internal Revenue as-

sessed a deficiency in income taxes for the calendar

year ended December 31, 1941, in the amount of

$1,027.81 and determined penalties pursuant to sec-

tion 293 (b) I.R.C. in the amount of $513.91 and

penalties ])ursuant to Section 291 (a) I.R.C. in the,

amount of $256.95.

'I'liat no i)art of said deficiency was du(> to fraud

with intent to evade the tax within the meaning of

Section 293 (b) I.R.C.

J
^Together with interest from date of payment as

])r()vided by law.
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That the taxpayer's failure to file a timely re-

turn (Form 1040) was due to reasonable cause and

not due to wilful neglect.

I declare under the penalties of perjury that this

claim (including any accompanying schedules and

statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated May 27, 1954.

^'EXHIBIT J"

(Copy)

U. S. Treasury Department

Office of the Director of Internal Revenue

830 N. E. Holladay

Portland 14, Ore.

Oct. 7, 1954.

In replying refer to: C:A:CL

Mr. O. E. Powell,

4805 S. W. Sunset Rd.,

Portland, Ore.

Dear Mr. Powell:

In re: Claim for refund of Income Tax,

$770.86 for the period year 1941.

In accordance with the provisions of section

3772 (a) (2) of the Internal Revenue Code, this
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notice of disallowance in full of your claim or

claims is hereby given by registered mail.

By direction of the Commissioner.

Very truly yours,

/s/ R. C. GRANQUIST,
District Director.

'^EXHIBIT K"

(Copy)

Form 843

U. S. Treasury Department

Internal Revenue Service

Claim

To Be Filed With the District Director Wher(»

Assessment was made or Tax Paid

The District Director will indicate in the block

below^ the kind of claim hied, and fill in, where

required, the certificate on the back of this

form.

n Refund of Taxes Illegally, Erroneously, or

Excessively Collected.

Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

Q Abatement of Tax Assessed (not applicable

to estate, gift, or income taxes).

District T^ircctor's Stam|) TDatc icccivod) : [Blank"
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Name of taxpayer or purchaser of stamps:

O. E. Powell.

Street address: 3603 N. E. Klickitat.

City, postal zone number, and State:

Portland, Oregon.

1. District in which return (if any) was filed:

Oregon.

2. Period (if for tax reported on annual basis,

prepare separate form for each taxable year)

from Jan. 1, 1942, to Dec. 31, 1942.

3. Kind of tax: Income tax and penalties.

4. Amount of assessment, $6,743.91 ; dates of pay-

ment, various (penalties only).

6. Amount to l)e refunded: $2,890.25.*

* # *

The claimant believes that this claim should be

allowed for the following reasons

:

That the Commissioner of Internal Revenue as-

sessed a deficiency in income taxes for the calendar

year ended December 31, 1942, in the amount of

$3,853.66 and determined penalties pursuant to Sec-

tion 293 (b), I.R.C., in the amount of $1,926.83 and

penalties luirsuant to Section 291 (a), I.R.C., in the

amount of $963.42.

^Together with interest from date of payment as
provided by law\
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That no part of said deficiency was due to fraud

with intent to evade the tax within the meaning of

Section 293 (b), I.R.C

That the taxpayer's failure to file a timely return

(Form 1040) was due to reasonable cause and not

due to wilful neglect. 1

I declare under the penalties of perjury that this

claim (including any accompanying schedules and

statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated May 27, 1954.

'^EXHIBIT L"
(Copy)

U. S. Treasuiy Department

Office of the Director of Internal Revenue

830 N.E. Holladay

Portland 14, Ore.

Oct. 7, 1954.

In Replying Refer to:

0:A:CL

Mr. O. E. Powell,

4805 S.W. Sunset Rd.,

Portland, Ore.

Dear Mr. Powell:

In re: Claim for refund of Income Tj

$2,890.25 for th(^ ])eriod year 1942i
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In accordance with the provisions of Section 3772

(a)(2) of the Internal Revenue Code, this notice of

disallowance in full of your claim or claims is

hereby given by registered mail.

By direction of the Commissioner.

Very truly yours,

/s/ R. C. CRANQUIST,
District Director.

EXHIBIT M"
(Copy)

Form 843

U. S. Treasury Department

Internal Revenue Service

Claim

To Be Piled With the District Director Where
Assessment Was Made or Tax Paid

The District Director will indicate in the block be-

low the kind of claim filed, and fill in, where

f required, the cei-tificate on the back of this

form.

P Refund of Taxes Illegally, Erroneously, or

Excessively Collected.

Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.
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Abatement of Tax Assessed (not applicable

to estate, gift, or income taxes).

District Director's Stamp (Date received) : [Blank]

Name of taxpayer or purchaser of stamps: O. E.

Powell.

Street address : 3603 N.E. Klickitat.

City, postal zone number, and States: Portland,

Oregon.

1. District in which return (if any) was filed:

Oregon.

2. Period (if for tax reported on annual basis, pre-

pare separate foiTn for each taxable year) from:

Jan. 1, 1943, to Dec. 31, 1943.

3. Kind of tax : Income tax and penalties.

4. Amount of assessment, $4,813.69; dates of pa}'-,

ment, April, 1954 (penalties only).

* -s- *

6. Amount to be refunded : $2,293.44.*

* * *

The claimant believes that this claim should be

allowed for the following reasons

:

That the Commissioner of Internal Revenue as-

sess(»d a deficiencv in income taxes for the calendar

*Together with interest from date of payment as

provided by law.
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year ended December 31, 1943, in the amount of

$2,520.25 and determined penalties pursuant to Sec-

tion 293 (b), I.R.C., in the amount of $1,260.13 and

penalties pursuant to Section 291 (a), I.R.C., in the

amount of $630.06, and penalties pursuant to Sec-

tion 294 (d) (1) (A) in the amount of $252.03 and

penalties pursuant to Section 294 (d)(1)(B) in the

amount of $151.22.

That no part of said deficiency was due to fraud

with intent to evade the tax within the meaning of

Section 293 (b), I.R.C.

That the taxpayer's failure to file a timely return

(FoTTTi 1040) was due to reasonable cause and not

due to wilful neglect.

That taxpayer's failure to file a timely declara-

tion of estimated tax (Form 1040ES) and to make

timely pajmients of the tax due thereon was due to

reasonable cause and not due to wilful neglect.

I declare under the penalties of perjury that this

claim (including any accompanying schedules and

statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated Mav 27, 1954.
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"EXHIBIT N"
(Copy)

U. S. Treasury Department

Office of the Director of Internal Revenue

830 N.E. Holladay

Portland 14, Ore.

Oct. 7, 1954.

In Replying Refer to : C :A :CL

Mr. O. E. Powell,

4805 S.W. Sunset Rd.,

Portland, Ore.

Dear Mr. Powell

:

In re: Claim for refund of Income tax,

$2,293.44 for the period year

1943.

In accordance with the provisions of Section 3772

(a) (2) of the Internal Revenue Code, this notice of

disallowance in full of your claim or claims is

hereby given by registered mail.

By direction of the Commissioner,

Very truly yours,

/s/ R. C. GRANQUIST,
District Director.

i
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'^EXHIBIT O"
(Copy)

FoiTn 843

TJ. S. Treasury Department

Internal Revenue Service

Claim

To Be Filed With the District Director Where

Assessment Was Made or Tax Paid

The District Director will indicate in the block be-

low the kind of claim filed, and fill in, where

required, the certificate on the back of this

form.

Q Refund of Taxes Illegally, Erroneously, or

Excessively Collected.

Refund of Amount Paid for Stamps Un-

used, or Used in Error or Excess.

Q Abatement of Tax Assessed (not applicable

to estate, gift, or income taxes).

District Director's Stamp (Date received) : [Blank]

Name of taxpayer or purchaser of stamps: O. E.

Powell.

Street address : 3603 N.E. Klickitat.

City, postal zone number, and State: Portland,

Oregon.

1. District in which return (if any) was fil(>d:

Oregon.
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2. Period (if for tax reported on annual basis, pre-

pare separate form for each taxable year) from

Jan. 1, 1944, to Dec. 31, 1944.

3. Kind of tax: Income tax and penalties.

4. Amount of assessment, $21,824.72 ; dates of pay-

ment, April, 1954 (penalties only).

* * *

6. Amount to be refunded: $10,398.17.*

The claimant believes that this claim should be

allowed for the following reasons:

That the Commissioner of Internal Revenue as-

sessed a deficiency in income taxes for the calendar

5^ear ended December 31, 1944, in the amount of

$11,426.55 and determined penalties pursuant to

Section 293 (b), I.R.C., in the amount of $5,713.28

and penalties pursuant to Section 291 (a), LR.C,

in the amount of $2,856.64, and penalties pursuant

to Section 294 (d) (1) (A) in the amount of $1,142.66

and penalties pursuant to Section 294 (d)(1)(B) in

the amoimt of $685.59.

That no ]jart of said deficiency was due to fraud

with intent to evade the tax within the meaning of

Section 293 (b), I.R.C.

*Together with interest from date of payment a^
provided by law.
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That the taxpayer's failure to file a timely return

(Form 1040) was due to reasonable cause and not

due to wilful neglect.

That taxpayer's failure to file a timely declara-

tion of estimated tax (Form 1040ES) and to make

timely payments of the tax due thereon was due to

reasonable cause and not due to wilful neglect.

I declare under the penalties of perjury that this

claim (including any accompanying schedules and

statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated May 27, 1954.

''EXHIBIT P"
(Copy)

U. S. Treasury Department

Office of the Director of Internal Revenue

830 N.E. Holladay

Portland 14, Ore.

Oct. 7, 1954.

In Replying Refer to : C :A :CL

Mr. O. E. Powell,

4805 S.W. Sunset Rd.,

Portland,Ore.

Dear Mr. Powell:

In re: Claim for refund of Income Tax,

$10,398.17 for the period year

1944.
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In accordance with the provisions of Section 3772

(a)(2) of the Internal Revenue Code, this notice of

disallowance in full of your claim or claims is

hereby given by registered mail.

By direction of the Commissioner.

Very truly yours,

/s/ R. C. GRANQUIST,
District Director.

'^EXHIBIT Q
(Copy)

Form 843

U. S. Treasury Department

Internal Revenue Service

Claim

To Be Filed With the District Director Where

Assessment Was Made or Tax Paid

1

The District Director will iiulicate in the block be-

low the kind of ch\im filed, and fill in, where

required, the certifieate on flic hack of this

form. J

Q Refund of Taxes Ilk'^ally, Erroneously, or

Excessively Collected,

n Ri^fuud of Amount Paid lor Stam])s Vn^
used, or Used in Errov or Excess.



Ralph C. Grmiquist 55

r~| Abatement of Tax Assessed (not applicable

to estate, gift, or income taxes).

District Director's Stamp (Date received) : [Blank]

Name of taxpayer or purchaser of stamps: O. E.

Powell.

Street address : 3603 N.E. Klickitat.

City, postal zone number, and State: Portland,

Oregon.

1. District in which return (if any) was filed:

Oregon.

2. Period (if for tax reported on annual basis,

prepare separate form for each taxable year)

from Jan. 1, 1945, to Dec. 31, 1945.

3. Kind of tax: Income tax and penalties.

4. Amount of assessment, $11,579.18; dates of pay-

ment, April, 1954 (penalties only).

?t * *

6. Amount to be refunded : $5,516.78.*

The claimant believes that this claim should be

allowed for the following reasons

:

That the Commissioner of Internal Revenue as-

sessed a deficiency in income taxes for the calendar

*Together with interest from date of payment as
provided by law.
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year eucled December 31, 1945, in the amount of

$6,062.40 and determined penalties pursuant to Sec-

tion 293 (b), I.R.C., in the amount of $3,031.20 and

penalties pursuant to Section 291 (a), I.R.C., in

the amount of $1,515.60 and penalties pursuant to

Section 294 (d)(1)(A) in the amount of $606.24

and penalties pursuant to Section 294 (d)(1)(B)

in the amount of $363.74.

That no part of said deficiency was due to fraud

with intent to evade the tax within the meaning of

Section 293 (b), I.R.C.

That the taxpayer's failure to file a timely return

(Form 1040) was due to reasonable cause and not

due to wilful neglect.

That taxpayer's failure to file a timely declara-

tion of estimated tax (Form 1040ES) and to make

timely payments of the tax due thereon was due to

i-easonable cause and not due to wilful neglect.

I declare under the penalties of perjury that this

claim (including any accompanying schedules and

statements) has been examined by me and to the

best of my knowledge and belief is true and correct.

/s/ O. E. POWELL.

Dated Mav 27, 1954.
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''EXHIBIT R"
(Copy)

IT. S. Treasury Department

Office of the Director of Internal Revenue

830 N.E. Holladay

Portland 14, Ore.

Oct. 7, 1954.

In Replying Refer to : C :A :CL

Mr. O. E. Powell,

4805 S.W. Sunset Rd.,

Portland, Ore.

Dear Mr. Powell

:

In re: Claim for refund of Income Tax,

$5,516.78 for the period year 1945.

In accordance with the provisions of Section 3772

(a) (2) of the Internal Revenue Code, this notice of

disallowance in full of your claim or claims is

hereby given by registered mail.

By direction of the Commissioner.

Very truly yours,

/s/ R. C. GRANQUIST,
District Director.

[Endorsed] : Filed December 15, 1954.
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[Title of District Court and Cause.]

ANSWER

Comes now the defendant, Ralph C. Granquist,

District Director of Internal Revenue, by his at-

torney, Clarence Edwin Luckey, United States At-

torney for the District of Oregon, in answer to the

plaintiff's complaint herein:

I.

Denies the allegations contained in said complaint

not admitted, qualified or specifically referred to

below.

II.

Further answering plaintiff's complaint:

First Cause of Action

1. Admits the allegations contained in para-

graph I.

2. Alleges that he is without knowledge or in-

foi-mation sufficient to form a belief as to the truth

of the allegations contained in paragraph IT.

3. Alleges that he is without knowledge or in-

foi-mation sufficient to form a belief as to the truth

of the allegations contained in ])aragraph TIT.

4. Admits the allegations containiMl in para-

graph IV.

5. Denies the allegations contained in para-

2:raphs V, VI and VIT but admits that the Commis-

sioner mailed a letter dated Septenibei- 2^^, 1950, to'
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the taxpayer and refers to that letter for a full,

complete and accurate statement of the terms

thereof.

6. Denies the allegations contained in para-

graph VIII.

7. Denies the allegations contained in para-

graphs IX and X.

8. Denies the allegations contained in para-

graph XI but admits that on July 13, 1954, the tax-

payer filed a claim for refund for the year 1937

and that a copy of said claim is attached to the com-

plaint and marked Exhibit A but all statements in

the claim are denied which are not otherwise ad-

mitted in this answer.

9. Admits the allegations contained in para-

graph XII.

10. Denies the allegations contained in para-

graph XIII.

Second Cause of Action

11. Repeats the answers to paragraphs I to IV,

inclusive, of the First Cause of Action with the

same force as fully set forth here.

12. Denies the allegations contained in para-

graphs II, III and IV but admits that the Commis-

sioner mailed a letter dated September 25, 1950, to

the taxpayer and refers to that letter for a full,

complete and accurate statement of the terms

thereof.
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13. Denies the allegations contained in para-

graphs V, VI and VII.

14. Denies the allegations contained in para-

graph VIII but admits that on July 13, 1954, tax-

payer filed a claim for refund for the year 1938

and that a copy of said claim is attached to the

complaint and marked Exhibit C but denies all

statements in the claim that are not otherwise ad-

mitted in this answer.

15. Admits the allegations contained in para-

graph IX.

16. Denies the allegations contained in para-

graph X.

Third Cause of Action

17. Repeats the answers to paragTaphs I to IV,

inclusive, of the First Cause of Action with the

same force as fully set forth here.

18. Denies the allegations contained in ])ara-

graphs II, III and IV but admits that the Commis-

sioner mailed a letter dated SeptcMubev 25, 1950, to

the taxpayer and refers to that letter for a full,

complete and accurate statement of the terms

thereof.

19. Denies the allegations contained in para-

graphs V, VI and VII.

20. Denies the allegations contained in para-

graph VIII but admits that on July 13, 1954, the

plaintiff filed a claim for refund for the year 1939

and that a co])y of said clnini is attached to the
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complaint and marked Exhibit E but denies all

statements in the claim that are not otherwise ad-

mitted in this answer.

21. Admits the allegations contained in para-

graph IX.

22. Denies the allegations contained in x^ara-

gTaph X.

Fourth Cause of Action

23. Repeats the answers to paragraphs I to IV,

inclusive, of the First Cause of Action with the

same force as fully set forth here.

24. Denies the allegations contained in para-

graphs II, III and IV but admits that the Commis-

sioner mailed a letter dated September 25, 1950, to

the taxpayer and refers to that letter for a full,

complete and accurate statement of the terms

thereof.

25. Denies the allegations contained in para-

graphs V, VI and VII.

26. Denies the allegations contained in para-

gvixph VIII but admits that on July 13, 1954, the

plaintiff filed a claim for refund for the year 1940

and a copy of said claim is attached to the com-

plaint and marked Exhibit Gr but denies all state-

ments in the claim that are not otherwise admitted

in this answer.

27. Admits the allegations contained \u para-

graph IX.
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28. Denies the allegations contained in para-

graph X.

Fifth Cause of Action

29. Repeats the answers to paragraphs I to IV,

inclusive, of the First Cause of Action with the

same force as fully set forth here.

30. Denies the allegations contained in para-

graphs II, III and IV but admits that the Commis-

sioner mailed a letter dated September 25, 1950, to

the taxpayer and refers to that letter for a full,

complete and accurate statement of the terms

thereof.

31. Denies the allegations contained in para-

graphs V, VI and VII.

32. Denies the allegations contained in para-

graph VIII but admits that on July 13, 1954, the

plaintiff filed a claim for refund for the year 1941

and that a copy of said claim is attached to the

complaint and marked Exhibit I but denies all

statements in the claim that are not otherwise ad-

mitted in this answer.

33. Admits the allegations contained in ])ara-

graph IX. mi

34. Denies the allegations contained in para-

graph X.

Sixth Cause of Action

35. Repeats the answers to paragraphs I to IV,

inclusive, of the First Cause of Action with the

same fovc(> as fully set fo7-th here.

I
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36. Denies the allegations contained in para-

graphs II, III and IV but admits that the Com-

missioner mailed a letter dated September 25, 1950,

to the taxpayer and refers to that letter for a full,

complete and accurate statement of the terms

thereof.

37. Denies the allegations contained in para-

graphs V, VI and VII.

38. Denies the allegations contained in para-

graph VIII but admits that on July 13, 1954, the

plaintiff filed a claim for refund for the year 1942

and that a copy of said claim is attached to the com-

plaint and marked Exhibit K but denies all state-

ments in the claim that are not otherwise admitted

in this answer.

39. Admits the allegations contained in para-

graph IX.

40. Denies the allegations contained in para-

graph X.

Seventh Cause of Action

41. Repeats the answers to paragraphs I to IV,

inclusive, of the First Cause of Action with the

same force as fully set forth here.

42. Denies the allegations contained in jjara-

graphs II, III, IV and V but admits that the Com-

missioner mailed a letter dated September 25, 1950,

to the taxpayer and refers to that letter for- a full,

complete and accurate statement of the tcrtns

thereof.
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43. Denies the allegations contained in para-

graphs VI, VII, VIII and IX.

44. Denies the allegations contained in para-

graph X but admits that on July 13, 1954, the plain-

tiff filed a claim for refimd for the year 1943 and

that a copy of said claim is attached to the com-

plaint and marked Exhibit M but denies all state-

ments in the claim that are not otherwise admitted

in this answer.

45. Admits the allegations contained in para-

graph XI.

46. Denies the allegations contained in para-

graph XII.

Eighth Cause of Action

47. Repeats the answers to paragTaphs I to IV,

inclusive, of the First Cause of Action with the

same force as fully set forth here.

48. Denies the allegations contained in pava-

gi-aphs II, III, IV and V but admits that the Com-

missioner mailed a letter dated September 25, 1950,

to the taxpayer and refers to that letter for a full,

complete and accurate statement of the terms

thereof.

49. Denies the allegations contained m para-

giaphs VT, VII and VIII.

50. Denies the allegations contained in pai-a-

graph IX. ^
51. Denies the allegations contained in para-

graph X but admits that on July 13, 1954, j)laintilf
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filed a claim for refund for the year 1944 and that

a copy of said claim is attached to the complaint

and marked Exliibit O but denies all statements in

the claim that are not otherwise admitted in this

answer.

52. Admits the allegations contained in para-

graph XI.

53. Denies the allegations contained in para-

graph XII.

Ninth Cause of Action

54. Repeats the answers to paragraphs I to IV,

inclusive, of the First Cause of Action with the

same force as fully set forth here.

55. Denies the allegations contained in para-

graphs II, III, IV and V but admits that the Com-

missioner mailed a letter dated September 25, 1950,

to the taxpayer and refers to that letter for a full,

complete and accurate statement of the terms

thereof.

56. Denies the allegations contained in para-

graphs VI, VII, VIII and IX.

57. Denies the allegations contained in para-

graph X but admits that on July 13, 1954, plaintiff

filed a claim for refund for the year 1945 and that

a copy of said claim is attached to the complaint

and marked Exhibit Q but denies all statements in

the claim that are not otherwise admitted in this

answer.
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58. Admits the allegations contained in para-

graph XI.

59. Denies the allegations contained in para-

graph XII.

Affirmative Defense

With respect to Paragraph YIII of the first

cause of action, ParagTaphs V in the second, third,

fourth, fifth and sixth causes of action, and Para-

graphs VI in the seventh, eighth and ninth causes

of action set forth in plaintiff's complaint, this ac-

tion will be defended on the basis that the tax]iayer

was guilty of fraud, with intent to evade tax within

the meaning of Section 293(b) of the Internal Rev-

enue Code. f

Wherefore, the defendant prays that the com-

plaint be dismissed and that defendant be allowed

his costs and disbursements.

/s/ C. E. LUCKEY,
United States Attorney;

/s/ EDWARD J. GEOROEFF,
Assistant United States

Attorney.

Affidavit of Service by Mail attached.

[Endorsed]: Filed Febrnaiy 16, 1955.
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[Title of District Court and Cause.]

PRETRIAL ORDER

The above matter coming on regularly for pretrial

conference before the undersigned Judge of the

above-entitled Court on the .... day of June, 1955,

Plaintiff appeared by Arthur D. Jones of Attor-

neys for Plaintiff, and the defendant appeared by

Richard Roberts of Attorneys for Defendant. The

parties, with the approval of the Court, agreed upon

the following:

Statement of Agreed Facts

I.

This is a civil action and arises under the laws of

the United States of America providing for Internal

Revenue, and jurisdiction rests upon Title 28,

United States Code, Section 1340.

II.

O. E. Powell was, until his death on or about

July 16, 1954, and at all times mentioned herein, a

citizen and resident of Multnomah County, State of

Oregon, and the United States.

III.

The plaintiff herein is the duly-appointed and

qualified executrix of the estate of O. E. Powell, de-

ceased, and was so appointed by the Circuit Court of

the County of Multnomah, State of Oregon, Pro-

bate Department, on or about September 21, 1954.
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IV.

The defendant is a duly-appointed and qualified

District Director of Internal Revenue and was so

appointed on or about October 31, 1951.

V.

On or about September 25, 1950, the Commis-

sioner of Internal Revenue, over the signature of

Geo. J. Schoeneman, mailed to the taxpayer, O. E.

Powell, a letter asserting a deficiency in income

taxes and penalties for each of the taxable years

following and in the following amounts

:

Deficiency 50% Sec 291(a) Sec. 294(d)
Year In Income Tax Penalty Penalty Penalty

1937 $ 100.99 $ 50.50 $ 25.25 $

1938 102.10 51.05 25.23

1939 76.82 38.41 19.21

1940 590.16 295.08 147.54

1941 1,027.81 513.91 256.95

1942 3,853.66 1,926.83 963.42

1943 2,520.25 1,260.13 630.06 403.25

1944 11.426.55 5,713.28 2,856.64 1.828.25

1945 6.062.40 3,031.20 1,515.60 969.9S

$25,760.74 $12,880.39 $6,439.90 $3,201 .4S

YI.

On or about August 12, 1949, the Commissioner of

Internal Revenue over the signature of L. E. Hallo-

well. Internal Revenue Agent, mailed to the tax-

payer a letter asserting deficiencies for each of the

years as set out in Paragiaph V above; thereafter

on July 20, 1950, the Commissioner of Internal

Revenue, over the signature of L. E. Hallowell, Act-

ing' Tnteriial Revenue Agent in Charge, mailed to
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the taxpayer a letter dated July 20, 1950, informing

the said taxpayer that pursuant to taxpayer's pro-

test he had transferred the proposed assessment for

each of the taxable years in question to the techni-

cal staff at Portland, Oregon. Thereafter, the Com-

missioner of Internal Revenue mailed his letter,

mentioned in Paragraph V, to the taxpayer assert-

ing the deficiencies in the amounts mentioned in said

Paragraph V and for each of the said years men-

tioned therein and afforded the taxpayer the right

to file a petition with the Tax Court of the United

States. The said taxpayer failed to file a petition

with the Tax Court and the Commissioner of Inter-

nal Revenue in due course, after the mailing of the

aforementioned letter, assessed the tax in the

amounts mentioned above.

VII.

The amount of taxes assessed against the tax-

payer for each of the taxable years mentioned in

Paragraph Y above and in the amounts mentioned

in said paragraph, exclusive of all of the penalties

mentioned in said paragraph, are admitted by the

plaintiff and defendant herein to be the correct

amount of tax.

VIII.

On the 10th day of May, 1937, O. E. Powell filed

with the Collector of Internal Revenue for the Dis-

trict of Oregon, delinquent income tax returns for

the taxable years 1933 to 1936, inclusive.
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IX.

That on or about the 9th day of March, 1948, the

United States filed an Information against the tax-

payer pursuant to Section 145(a) Internal Revenue

Code, 26USC, 145(a), asserting that for the calen-

dar years 1944 and 1945 taxpayer wilfully, know-

ingly and unlawfully failed to make income tax re-

turns for the taxable years 1944 and 1945, and on

May 24, 1949, O. E. Powell pleaded guilty to the

above InfoiTnation in the above-entitled Court.

X.

All of the amounts in dispute in this proceedings

have been paid by the plaintiff herein and/or O. E.

Powell, and were so paid prior to filing the claims

for refund mentioned in Paragraph XI following.

XL
On or about July 13, 1954, O. E. Powell filed

timely claims for refimd for each of the taxable

years in controversy in the amounts as set out in

Paragraph V, exclusive of the amounts set out in

the coliunn designating deficiency.

XII.

The District Director of Internal Revenue, de-

fendant herein, mailed to the taxpayer on or about

October 7, 1954, his Notice of Disallowance in Full

of all of the above-mentioned claims for refund by

registered mail, and thereafter this suit for the re-

fund of said taxes Avas r-ommonced.

I
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Contentions of the Parties

Defendant's Contentions

1. The defendant herein contends that the 50%
penalties, imposed pursuant to Section 293(b) of

the Internal Revenue Code of 1939 for each of the

taxable years 1937 through 1945, inclusive, and in

the amounts as set forth in Paragraph V of the ad-

mitted facts set out above under the column marked
'

'50% Penalty, '

' were properly assessed by the Com-

missioner of Internal Revenue and collected by the

defendant herein.

2. The defendant contends that the Commis-

sioner of Internal Revenue correctly assessed and

the defendant herein correctly collected from O. E.

Powell and/or the plaintiff herein, penalities for

failure to file income tax returns, pursuant to Sec-

tion 291(a) Internal Revenue Code of 1939, for each

of the taxable years 1937 through 1945, inclusive,

and in the amounts as set forth in Paragraph V of

• the admitted facts set out above under the column

marked ''Sec. 291(a) Penalty," and that the failure

of O. E. Powell to file income tax returns was not

due to reasonable cause and due to wilful neglect

and that said amounts are not now due and owing

to the said plaintiff from the said defendant.

3. The defendant contends that the Com-

missioner of Internal Revenue correctly assessed

and the defendant herein correctly collected from

O. E. Powell and/or plaintiff herein, ])enalties for

failure to file declarations of estimated tax, ])ur-
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suant to Section 294(d) (1) (A), Internal Revenue

Code of 1939, and to pay said tax, pui^iiant to Sec-

tion 294(d)(1)(B), Internal Revenue Code of 1939,

for each of the taxable years 1943 through 1945, in-

clusive, and in the amounts set forth in Paragraph V
of the admitted facts set out above under the column

marked ''Sec. 294(d) Penalty'' and that the failure

of O. E. Powell to file said declarations and fjay said

taxes was not due to reasona]:)le cause and was due

to wilful neglect and that said amounts are not now

due and owing to the said plaintiff from the said

defendant.

Plaintiff's Contentions

1. The plaintiff contends that the Commissioner

of Internal Revenue erroneously, arbitrarily and

wrongfully assessed and the defendant herein en*o-

neously, arbitrarily and ^vrongfully collected from

O. E. Powell and/or the plaintiff herein, 50% fraud

penalities, pursuant to Section 293(b), Internal

Revenue Code of 1939, for each of the taxable years

1937 through 1945, inclusive, and in the amounts as

set forth in ParagTaph V of the admitted facts set

out above under the column marked "50% Penalty,"

and that said amounts are now due and owing to the

said plaintiff from the said defendant and no ])or-

tion of said amounts has been repaid to the said

plaintiff and/or O. E. Powell.

2. The plaintiff contends that the Commissionei-

of Internal Revenue erroneously, arbitrarily and

wrongfully assessed and the defendant herein erro-

neously, arbitrarily and wrongfully collected from

O. E. Powell and/or the plaintiff herein, penalties
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for failure to file income tax returns, pursuant to

Section 291(a), Internal Revenue Code of 1939, for

each of the taxable years 1937 through 1945, inclu-

sive, and in the amounts as set forth in ParagraphV
of the admitted facts set out above under the colimin

marked "Sec. 291(a) Penalty," and that the failure

of O. E. Powell to file income tax returns was due

to reasonable cause and not due to wilful neglect

and that said amounts are now due and owing to the

said plaintiff from the said defendant and no por-

tion of said amounts has been repaid to the said

plaintiff and/or O. E. Powell.

3. The plaintiff contends that the Commissioner

of Internal Revenue erroneously, arbitarily and

wrongfully assessed and the defendant herein erro-

neously, arbitrarily and wrongfully collected from

O. E. Powell and/or the plaintiff herein, penalties for

failure to file declarations of estimated tax, pursuant

to Section 294 (d) (1) (A), Internal Revenue Code of

1939. and to pay said tax, pursuant to Section 294 (d)

(1) (B), Internal Revenue Code of 1939, for each of

the taxable years 1943 through 1945, inclusive, and

in the amounts set forth in Paragraph V of the ad-

mitted facts set out above under the column marked

"Sec. 294(d) Penalty," and that the failure of O. E.

Povv/ell to file said declarations and pay said taxes

was due to reasonable cause and not due to wilful

neglect and that said amounts are now due and

owing to the said plaintiff from the said defendant

and no portion of said amounts has been repaid to

the said plaintiff and/or O. E. Powell.
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Exhibits

The following- may be offered in evidence without

further identification or authentication, but subject

to any and all objections on other grounds.

1. Federal income tax returns, Form 1040, of

O. E. Powell for each of the taxable years 1933 to

1936, inclusive.

2. Federal income tax returns Form 1040, of

O. E. Powell for each of the taxable years 1937 to

1945, inclusive.

3. Claims for refimd of Federal income taxes.

Form 843, of O. E. Powell for each of the taxable

years 1937 to 1945, inclusive.

4. Treasury Department letter disallowing-

claims for refund, dated October 7, 1954, over the

signature of R. C. Granquist.

5. Letter informing O. E. Powell of a proj^osed

deficiency, dated August 12, 1949, over the signa-

ture of L. E. Hallowell.

(1 Treasury Dei)artment lettei' transferring the

pro])osod deficiency to the technical staff of the

Bureau of Internal Revenue, dated July 20, 1950.

7. Treasury I)ei)artment letter of the determina-

tion of the tax deficiency and the o])])ortunity of

tax])ayer to petition the Tax Coui't of the Ignited

States for a redetermination of the deficiency,

dated September 25, 1950, over the signature of Geo.

J. Schoeneman.
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8. Information filed in the District Court of the

United States charging O. E. Powell with the wilful

failure to make tax returns for the taxable years

1944 and 1945.

9. O. E. Powell's plea entered to the Information

mentioned in item 8 above.

10. Copy of Request for Transcript of Account

or Certification, Form 899, showing the amounts and

dates of payment of income taxes and penalities

assessed against O. E. Powell for the taxable years

1933 through 1945, inclusive.

The following Exhibits are offered in evidence by

the defendant and are not agreed to by the plaintiff

on any groiuids as to their authenticity, and plain-

tiff reserves the right to make objection to the intro-

duction of said exhibits on any grounds whatsoever.

11. State of Oregon tax returns. Form 40, for

the taxable years 1935 through 1939, inclusive.

12. State of Oregon tax returns, Form 40, for

the taxable year 1948.

13. Copy of letter dated September 21, 1936,

directed by the State of Oregon Tax Commission to

O. E. Powell.

14. Copy of letter dated in 1941 directed by the

State of Oregon Tax Commission to O. E. Powell.

15. Copy of letter dated February 6, 1941,

directed by the State of Oregon Tax Commission to

O. E. Powell.
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16. Copy of letter dated February 1, 1945, di-

rected by the State of Oregon Tax Commission to

O. E. Powell. %

17. Copy of letter dated September 24, 1948, ,

directed by the state of Oregon Tax Commission to

O. E. Powell.

Conclusion

The foregoing Pretrial Order is the result of a

conference between the attorneys for the parties

hereto and the Coui-t. It is definite and compre-

hensive and isolates all of the issues of fact and law

now existing between plaintiff and defendant. This

Pretrial Order shall govern the course of the trial

and shall not be changed or amended unless by con-

sent of the parties and the Court or modified at the

trial by the Court to i)revent manifest injustice.

Dated this 7th day of February, 1956.

/s/ CHASE A. CLARK,
Judge.

Approved

:

/s/ ARTHUR D. JONES,
Of Attorneys for Plaintiff.

/s/ RICHARD ROBERTS,
Of Attorneys for Defendant.

Lodged December 19, 1955.

[Eudori^od] : Filed F(>hviiary 7, 1956.
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[Title of District Couii; and Cause.]

OPINION

Clark, District Judge.

This is a civil action to recover certain sums as-

sessed as penalties for failure to file tax returns

and declarations of estimated tax, and for under-

estimate of estimated tax. The taxpayer, O. E.

Powell, died shortly after this suit was instituted

and the executrix of the estate was substituted as

party plaintiff.

The taxpayer received taxable income for the

years 1937 through 1945, but filed no federal income

tax returns for those years and also failed to file

declarations of estimated tax for 1943 through 1945.

The failure of the taxpayer to so file came to the at-

tention of the Internal Revenue Service in January,

1946 ; whereupon an investigation was begim to de-

termine Powell's taxable income for the years in-

volved. During the years 1937 to 1945, taxpayer

owned and operated a numl^er of gasoline service

stations, later leasing them to the two sons, Lee G.

Powell and Vincent O. Powell, receiving from them

rental incomes. Also, taxpayer had, at various times

during that period, 19 different properties that he

rented, and also during that time he made in excess

of 30 real estate sales, farms and residences, and

also he had interest income on contracts and com-

missions from realty sales. In order to determine

taxpayer's income it was necessary that the Internal

Revenue agents search public records in foiu- coun-

ties, determine from the sons how much they leased
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the stations for, and contact real estate dealers and

othei" parties to the various transactions. This was

necessarj^ because the taxpayer had indicated that

he kept no records.

Deficiencies in income tax were ultimately deter-

mined and assessed for 1937 through 1945, together

with fraud and negligence penalties and penalties

for failure to file declaration of estimated tax and

for a substantial underestimate of tax. The amounts

assessed as tax and as penalties are not in contro-

versy here, but only the correctness of the assess-

ment of penalties. At the time of trial, counsel for

taxpayer conceded the 25% penalty for wilful

failure to file and also conceded the 10% penalty for

failure to file declaration of estimated tax, leaving

for this court's determination the correctness of the

assessments of the 50% fraud penalty and the 6%
penalty for substantial understatement of estimated

tax.

Admitting the deficiencies in income tax assessed

were the correct amount of taxes, taxpayer made

payment of taxes and penalties, and this is a suit

for refund of those penalties.

This Couit has .iurisdiction of the yiarties and the

subject matter.

Internal Revenue Code of 1939, provides:

"Section 293. Additions to the tax in case of

deficiency. * * * (b) Fraud. If any part of any

deficiency is due to fraud with intent to evade

tax, tli(>n 50 ])('r ccntnin of the total ariionnt <.('
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the deficiency (in addition to such deficiency)

shall be so assessed, collected, and paid, in lieu

of the 50 per centum addition to the tax pro-

vided in Section 3612(d) (2).

(26 U. S. C. 1952 ed., Section 293.)

Was the taxpayer's failure to file income tax re-

turns and pay income taxes for the years 1937

through 1945, due to fraud with intent to evade tax

within the meaning" of the statute?

It is elementary that fraud is never presimied and

must be established by competent evidence. Fraud

must generally be determined from surrounding

inferences and circumstances fairly deduced from

the conduct of the parties. "Badges of Fraud" as

they are referred to in cases of this type, may in-

clude, but are not limited to, gross understatement

of income, failure to keep proper books and records,

failure to co-operate with investigating agents, and

the giving of evasive answers. Koscove vs. Com-

missioner, 225 Fed. 2d 85 ^ 87, citing othei- cases.

From the evidence presented and the record here-

in it is the opinion of this Court that all of these

factors are present in some degree in this case.

As has been pointed out, this case does not involve

income tax returns fraudulently filed, but rather is

concerned with a situation where there were no tax

returns filed at all.

Tt is the plaintiff's contention that the evidence

fails to establish wilful commission on the part of
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O. E. Powell, but merely shows passive conduct,

which passive conduct does not disclose the fraud

with intent to evade tax necessary for the assess-

ment of the fraud penalty. Plaintiff relies on a case

decided by the 8th Circuit, First Trust and Savings

Bank vs. U. S., 206 Fed. 2d 97, as being in support

of that position.

The case cited and the present case differ in that

the taxpayer in the First Trust and Savings Bank

case, Mr. Kraftmeyer, although he wilfully failed to

make returns required, had never been informed

that he was required to file a return, and apparently

was under the impression that he had no taxable

income, and did not know that he owed any tax.

There is further evidence that he co-operated fully

with the Internal Revenue Agents.

Tn the instant case the evidence discloses that Mr.

Powell, durin,i:»- this period of his failure to file,

made it known that he was not in sympathy with

the administration and did not like the way the

Government was inn and did not bolieve in paying-

taxes. He had further indicated that ho was think-

ing of getting his things gathered together and mov-

ing out of the country—going to South America

where he wonldn't hav(> to pay taxes.

Powell's son testified that ho told his father he

should be paying income tax, that it was the thing

for him to do, and he, the father, said he know it,

but that he didn't pay because he didn't believe in

the wnv tbo r4(>vernment was wasting tlio money: he

I
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said he believed in taxation but he didn't believe

that the Government should waste the money. His

failure to file returns was based primarily upon

political convictions.

There is no evidence in the record of alteration or

concealment of bank statements, cancelled checks or

real estate contracts by the taxpayer. Mr. Powell

said he did not have records, and there is no evi-

dence of these having been destroyed or falsely

made. However, there was no need for him to make

false records or destroy records in contemplation of

an investigation by the Internal Revenue Service,

when at that time the taxpayer wasn't making or

filing any income tax returns. The same thing is

true of concealment of assets and the other "badges

of fraud" to which reference has been made. The

mere fact that these acts were not apparent at the

time he was failing to make returns does not mean

that they didn't exist.

The records which Powell kept were adequate for

him to carry on his business profitably, yet Powell

never volunteered any records, information or con-

tracts. It was only as various transactions were dis-

covered by the Internal Revenue Agents and specific

requests made for all records and documents per-

tinent thereto, that they were made available by the

taxpayer.

Fraud implies bad faith, intentional wrongdoing

and sinister motive. It is never implied or presumed.

It may comprise conduct, whether of omission or
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commission, involving a breach of legal duty and re-

sulting in damage to that one to whom the duty is

owed.

Negligence, whether slight or great, is not equiva-

lent to the fraud with intent to evade tax named in

the statute. The fraud meant is actual, intentional

wrongdoing, and the intent required is the specific

purpose to evade a tax believed to be owing. Mere

negligence does not establish either. Griffiths vs.

Comm., 50 Fed. 2d 782.

Here Mr. Powell's omission was not accidental. It

was purposeful, wilful and deliberate omission to

file and pay income taxes. Should this Court hold

that there was no fraud with intent to evade taxes

in this case, it would open the door to all who desire

to evade taxes to escape the fraud penalty merely by

wilfully and deliberately failing to file. It is the

opinion of the Court that this plaintiff's action in so

doing, coupled with his failiu'e to keep records and |

his lack of co-operation in making full disclosure of

all real estate transactions to the investigating

agents, constitute fraud with intent to e^•ade pay-

ment of tax, and the fraud ]ienalty provided by Sec.

293 (b). Internal Revenue Code, was ])ro])erly

assessed.

The second question for this Court to determine is

the correctness of the penalty assessed for substan-

tial understatement of estimated tax or whetlier

such a penalty is excluded by the ])enalty for failure

to file anv declaration of estimated tax whatsoever .^
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Sec. 294(d) (1) (A), Internal Revenue Code,

provides a 10% penalty for failure to file declara-

tion of estimated tax and Sec. 294 (d) (2) provides

for a 6% penalty for substantial underestimate of

estimated tax. The Government has assessed both

penalties against this taxpayer.

The Government relies on cases decided by the

Tax Court to the effect that no declaration of esti-

mated tax is in effect a zero declaration and there-

fore, in cases such as this, would be a substantial

underestimate of estimated tax.

This Court is not inclined to that view, but agrees

with the District Court of Georgia in the case of

United States vs. Ridley, 120 F. Supp. 530, in which

the Court said, at page 538,

" * * * However, the addition of 6% for sub-

stantial underestimate of estimated tax is im-

proper for the very ob\4ous reason that the tax

was not underestimated, indeed, the taxpayer

filed no declaration of estimated tax at all and

suffers the greater sanction of 10% addition to

the tax for the faikire, and the failure to pay

the tax."

In the opinion of tliis court this is correct because

everyone failing to file a declaration would be guilty

of an underestimate, and thus the greater penalty

apj)lies to take care of both failures on the part of

the taxpayer.

In accordance with this view also is Owen v.

United States, 134 Fed. Supp. 31, decided by the

District Court of Nebraska.
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For these reasons the plaintiff is entitled to re-

cover the amount assessed as 6% penalty under

Sec. 294(d)(2).

Counsel for the defendant Government may pre-

pare Findings of Fact, Conclusions of Law and

Judgment in accordance with the views expressed

herein, submitting the original to the Court and

serving a copy on opposing counsel.

[Endorsed]: Filed November 13, 1956.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Findings of Fact

1. This is a civil action brought to recover a

total of $22,521.09 in j)enalties assessed by the Com-

missioner of Internal Revenue against Ora E.

Powell, deceased, for the years 1937 through 1945

and collected by Ralph C. Granquist, District Direc-

tor of Internal Revenue.

2. Plaintiif is the duly qualified and appointed

executrix of the Estate of Ora E. Powell.

3. Plaintiff conceded at the trial that the 25%

penalties for willful failure to file income tax re-

turns under Section 2<)1 of the Internal Revenue

Code and the 10*7^ peiwilties assessed for failin-e to
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file declarations of estimated tax under Section 294

(d)(1)(A) of the Internal Revenue Code were

properly assessed. Plaintiff did not concede, how-

ever, that the dO% penalties for fraud with intent to

evade tax under Section 293(b) and the 6% penal-

ties for substantial underestimate of estimated tax

under Section 294(d) (2) of the Internal Revenue

Code were properly assessed.

4. Ora E. Powell received taxable income in each

year for the years 1937 through 1945. He did not file

federal income tax returns for those years, however,

nor did he file any declaration of estimated tax for

the years 1943 through 1945. The deficiencies in in-

come tax subsequently assessed against him by the

Commissioner of Internal Revenue, which plaintiff

admits to be correct, together with the Section

293(b) and Section 294(d) penalties assessed, are

as follows

:

» Deficiency Sec. 293(b) Sec. 294(d)
Year In Income Tax Penalty Penalty

1937 $ 100.99 $ 50.50 .$

1938 102.10 51.05

1939 76.82 38.41

1940 590.16 295.08

1941 1,027.81 513.91

1942 3,853.66 1,926.83

1943 2,520.25 1,260.13 430.25

1944 11,426.55 5,713.28 1,828.25

1945 6,062.40 3,031.20 969.98

$25,760.74 $12,880.39 $3,201.48

5. The taxable income received by Ora E. Powell

during the years 1937 through 1945 consisted of

profits from the operation of gasoline filling sta-
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tions, rental of gasoline filling stations and profits

on the sale of real estate.

6. Ora E. Powell was aware of his obligation to

file federal income tax returns, having filed such

returns for years prior to 1937. He was advised by

an employee of the Oregon State Tax Commission

and by one of his sons to file federal income tax

returns.

7. Ora E. Powell made statements to internal

revenue agents in 1946 and 1947 to the eifect that

his failure to file income tax returns was based upon

his disagTeement with the way in which the country

was being run and that he did not believe in paying

taxes. Ora E. Powell made statements to one of his

sons that the reason he did not pay taxes was that

he believed the Government was wasting money.

8. Ora E. Powell did not keep books and records

adequate to show his income during the years 1937

thi'ough 1945. The deficiency assessments made by

the Commissioner of Internal Revenue were based,

in part, upon information obtained from public rec-

ords and the records of other persons, including the

lessees of his gasoline filling stations, real estate

dealers, and the company from which he ])urchased

gasoline.

9. On May 24, 1949. Ora E. Powell ciitcivd a

plea of guilty to the charge of willfully, knowingly

and unlawfully failing to file federal income tax

returns for the years 1944 and 1945 in violation of

Section 145(a) of the Inteviial "Revcnnc^ Code.
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10. Ora E. Powell gave evasive answers to the

internal revenue agents attempting to ascertain his

taxable income for the years 1937 through 1945 and

did not co-operate with the agents in their inves-

tigation.

11. The failure of Ora E. Powell to file any fed-

eral income tax returns for the years 1937 through

1947 was knowing, willful and intentional, and was

due to fraud with intent to evade tax.

12. Ora E. Powell did not file any declaration

of estimated tax for the years 1943 through 1945.

His failure to file such declaration was not due to

reasonable cause.

Conclusions of Law

1. This Court has jurisdiction over the subject

7natter and the parties.

2. With respect to the 50% fraud penalties

assessed by the Commissioner of Internal Revenue

against Ora E. Powell for the years 1937 through

1945, defendant has the burden of proving fraud

with intent to evade tax by clear and convincing

evidence.

3. With respect to the 6% penalties assessed by

the Commissioner of Internal Revenue against Ora

E. Powell for substantial underestimation of esti-

mated tax declared, plaintiff bears the burden of

proof.

4. The deficiencies in income tax assessed by the

Commissioner of Internal Revenue against Ora E.
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Powell for the years 1937 through 1945 were due to

fraud with intent to evade tax within the meaning

of Section 293(b) of the Internal Revenue Code,

and the 50% fraud penalties assessed against Ora

E. Powell by the Commissioner of Internal Revenue

for the years 1937 through 1945 w^ere proper.

5. The 6% penalties assessed by the Commis-

sioner of Internal Revenue for the years 1943

through 1945 against Ora E. Powell for substantial

underestimation of estimated tax imder Section

294(d)(2) of the Internal Revenue Code were not

proper for the reason that Ora E. Powell, who had

not filed any declaration for those years, paid the

10% penalties prescribed by Section 294(d)(1)(A)

of the Internal Revenue Code, and was not required

to i^ay, in addition, for an underestimate he never

made.

6. Plaintiff is entitled to judgment in the amount

of $1,200.55, representing the 6% penalties im-

properly assessed by the Commissioner of Internal

Revenue against Ora E. Powell imder Section

294(d)(2) of the Internal Revenue Code, together

with interest thereon as provided bj^ law.

/s/ CHASE A. CLARK,
United States District Judge.

Affidavit of service by mail attach(^d.

[Endorsed]: Filed December 26, ]9Ml

1
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In the United States District Court

for the District of Oregon

Civil No. 7837

GRACE M. POWELL, Executrix of the Estate of

O. E. Powell, Deceased,

Plaintiff,

vs.

RALPH C. GRANQUIST, District Director of

Internal Revenue,

Defendant.

JUDGMENT

This cause was tried by the Court, sitting without

a jury, on February 7, 1956. Appearances having

been made by counsel for the parties, and the Court

having considered the evidence and the arguments

of counsel, now, therefore, it is

Ordered, Adjudged and Decreed that plaintiff

recover of defendant $1,200.55, together with statu-

tory interest thereon.

The Court hereby certifies that there was probable

and reasonable cause for the acts of defendant in

demanding and collecting from plaintiff's decedent

the penalties for the refund of which this judgment

is entered.

So ordered this 21st day of December, 1956.

/s/ CHASE A. CLARK,
United States District Judge.

[Endorsed] : Filed December 26, 1956.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice of Appeal Is Hereby Given that Grace M.

Powell, Executrix of the Estate of O. E. Powell,

Deceased, the plaintiff herein, hereby appeals to the

United States Court of Appeals for the Ninth Cir-

cuit from so much of the final judgment, as was

entered in favor of defendant and against plaintiff,

entered in this action on December 21, 1956.

/s/ ARTHUR D. JONES,

/s/ FREDERICK A. JAHNKE,
Attorneys for Plaintiff.

[Endorsed] : Filed January 9, 1957.

[Title of District Court and Cause.]

BOND FOR COSTS ON APPEAL

I, Grace M. Powell, Executrix of the Estate of

O. E. Powell, Deceased, as ])rinci])al, and National

Surety Corporation, incori)orated under the laws of

the State of New York, and duly authorized and

qualified to write and execute bonds and under-

takings within the district of Oregon, as surety, and

our personal representatives, successors and assigns,

are bound to ])ay to Hal])h C. Granquist, District

Director of Internal Revenue, the sum of Two Hun-

dred and Fifty Dollars ($250.00).

Till' condition of this l)ond is tliat, wliercas the

plaintiffs have appealed to the Unitcnl States Court
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of Appeals for the Ninth Cii^cuit by notice of appeal

filed on January 9, 1957, from the judgment of the

court entered on December 21, 1956, if the plaintiff

will pay all costs adjudged against her if the appeal

is dismissed or the judgment affirmed or such costs

as the appellate court may award if the jugment is

modified, then this bond is to be void; otherwise

payment of this bond will be due forthwith.

/s/ GRACE M. POWELL,
Executrix of the Estate of O. E. Powell, Deceased.

Plaintiff and Principal

;

[Seal] NATIONAL SURETY
CORPORATION,

By /s/ ALICE T. BERKEMEIER,
Attorney-in-Fact, Surety.

Countersigned

:

PHIL OROSSMAYER CO.,

Gen'l Agents;

By /s/ ALICE T. BERKEMEIER,
Resident Agent.

Service of copy acknowledged.

[Endorsed] : Filed January 10, 1957.
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In the United States District Court

for the District of Oregon

No. 7837

GRACE M. POWELL, Executrix of the Estate of

0. E. POWELL, Deceased,

Plaintiff,

vs.

RALPH C. GRANQUIST, District Director of

Internal Revenue,

Defendant.

TRANSCRIPT

This matter was tried before the Honorable Chase

A. Clark, sitting without a jury, at Portland, Ore-

gon, on February 7, 1956.

Appearances

:

ARTHUR D. JONES, ESQ.,

FREDERICK A. JAHNKE, ESQ.,

Attorneys for the Plaintiff.

C.E. LUCKEY, ESQ.,

United States District Attorney

;

EDWARD J. GEORGEFF, ESQ.,

Assistant United States District Attorney;

ALLEN A. BOWDEN, ESQ.,

Special Assistant to the Attorney General

;

GILBERT E. ANDREWS, ESQ.,

vS]^ecial Assistant to the Attoraey General

Washington, D. C.

Attovnovs for the DoPciidnnt.

'I
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February 7, 1956—10 o 'Clock A.M.

(Admission of certain counsel by the Court.)

The Court: If you Gentlemen are ready, you

may proceed.

Mr. Jones: Your Honor, this is a case for the

refund of Federal Tax penalties for the years 1937

to 1945, inclusive. There is no question as to the

amount of tax due and owing that has been agreed

upon by the jjarties to the case. Claim was filed for

the fifty per cent fraud penalty—the twenty-five per

cent penalty for failure to file a return and for the

penalty for failure to file a declaration of esti-

mated tax and pay the estimated tax. We are going

to concede the twenty-five per cent penalty because

we do not feel that we can sustain the burden of

proving that this failure to file return was due to

reasonable cause, we are also going to concede the

ten x^er cent penalty for failure to file the decla-

ration of estimated tax. The six per cent penalty for

failure to pay the tax we are contesting. This is a pure

question of law and I think it can be argued on

briefs. Now, as to the fraud penalties, the burden of

proof rests mth the Government, so I think they

should open their case at this time.

Mr. Andrews: If the Court please I would like

to move to dismiss the Plaintiff's case under 41B

with respect to the penalties involved. [3*]

I understand that the Ohlinger case

The Court: That happens to be my case.

Mr. Andrews : I know it is, Your Honor. I under-

stand that in this circuit that the burden of proof is

*Page numbering appearing at foot of page of original Reporter's

Transcript of Record.
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held to be on the Government as to the fraud issues.

We are ready to proceed with our burden of prov-

ing that Ora E. Powell's failure to pay income tax

through the years 1937 to 1945 was due to fraud

with intent to evade tax.

Our first witness will be Mr. Cecil Tucker.

CECIL TUCKER
called as a witness hj the Defendant, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Andrews:

Q. What is your occupation, Mr. Tucker?

A. I work for the District Director of Internal

Revenue.

Q. What is your title, if any?

A. Chief of Claims section.

Q. What are the duties of the Chief of Claims

section?

A. I supervise the processing and scheduling of

over-assessments and the initial reviewing of claims

for refunds and abatemi'uts, th(> pre])aring of cer-

tificates of assessments and payments made on ac-

count and testifying on those assessments and ])ay-

ments in Court cases.

Q. Then your testimony is that you are the

authorized representative^ of the District Director of

Internal Revenue to testify in tliis case? [4]

A. Yes, sir.

Q. I hand you document dnted .Inly 5, 1955, pur-j

\

I
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(Testimony of Cecil Tucker.)

porting to be signed by R. C. Granquist and headed

'^certificate of assessments and payments"; will you

identify that document, please?

A. This is form 899 certificate of assessments

and payments covering the years 1937 through 1945

for O. E. Powell.

Q. Can you tell from an examination of that

form the dates on which tax returns were first filed

by Ora E. Powell?

A. I can tell the year in which they were filed,

yes.

Q
A
Q
A
Q
Q
A
Q
A
Q
Q
Q
A

In what year was the return for 1937 filed?

That was in the year 1951.

And for the year 1938?

During 1951.

For the year 1939? A. During 1951.

And for the year 1940?

During 1951.

And for the year 1941 ?

During 1951

For the year 1942? A. During 1951.

For the year 1943? A. During 1951.

For the year 1944?

The first return there was filed September,

1948. [5]

And for the year 1945?

September, 1948.

Can you tell from looking at that form the

date on which Mr. Powell filed a declaration of esti-

mated tax for the vcav 1943?

Q
A
Q
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A. There is no record of an estimated tax filed

for 1943.

Q. And for the year 1944 with respect to esti-

mated tax?

A. There is no record of an estimate filed for

1944.

Q. And for the year 1945?

A. There is no record of an estimate filed for the

year 1945

Mr. Andrews : No further questions.

Mr. Jones : No questions.

Mr. Andrews : At this time I would like to offer

in evidence as Defendant's exhibit 1, the Certificate

of Assessments and Payments form 899.

Mr. Jones: I have no objection although I

haven't had an opportunity to examine it.

The Court : Tt may be admitted.

CARL P. ARMSTRONG
called as a witness by the Defendant, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Andrews:

Q. By whom are you employed, Mr. Armstrong?

A. I am employed by the United States National

Bank of Portland.

Q. What is your position with the Bank? [6]

A. Assistant Manager of the T.add and Bush

Salem Branch of tlio Fnited vStates Natiounl.

i
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Q. For how long have you been with the Bank ?

A. You mean with the Banking fraternity?

Q. No, sir—how long have you held your present

position?

A. The present position, I have held that since

1949.

Q. What was your position prior to that time?

A. I was office manager of the State Tax Com-

mission from the period of September, 1937, to Sep-

tember, 1949.

Q. What was your title with the Commission ?

A. In the final analysis I was the office manager

of the Portland Office of the State Tax Commission.

Q. The Oregon State Tax Commission?

A. That's right.

Q. Did there come a time in the Court of your

official duties when you contacted Mr. Ora E.

Powell? A. Yes, sir.

Mr. Jones: I object to this; I don't see how it

has a relevancy to the case. They are talking about

State Income Tax now.

The Court: I will let him answer—it is a Court

matter. I don't know just where it would be mate-

rial and I will not consider it if I don't find later

that it is material.

Q. What was the date of that initial contact, Mr.

Armstrong ?

A. The initial contact was sometime prior to

September, 1938. [7]

Q. What were the circumstances under which

the contact was made?
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A. The State of Oregon, during that period,

were making a complete investigation of all Comity

records regarding taxpayers that had not filed

income tax returns. I was assigned to the Clackamas

County area and made the investigation of the

County records during the Fall of '38.

Q. What was the nature of yoiu* contact with

Mr. Powell?

A. The nature—the County records, upon our

investigation of the assessment of personal property,

the information secured was checked with the State

Tax Commission in a determination of getting to the

taxpayers that had not filed income tax returns.

Q. Is it your testimony that Mr. Powell had not

at that time filed state income tax returns ?

A. That is true.

Q. What events led up to your conta(*t with Mr.

Poweir?

A. The information secured from the Clackamas

County records, as I indicated, was checked A\ith the

records of the State at Salem and we found that it

was necessary to write him a letter i-e(juesting his

presence in the temporary office estahlished at Ore-

gon City, affiliated with the Sheriff's office.

Q. What took place at your conference with Mr.

Powell?

A. A letter was sent to Mr. Powell for him to a]i-

])ear regavdi]!*;- his tax lial)ility. [8]

Q. Did he a])pear ?

A. Yes, he appeared and indicated that he had

records, and we explained to him his res])onsihilitv

infilinu' liis ineome tax rotiivns.
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Q. Is that State Income tax returns or Federal 1

A. State Income tax returns.

Q. Did you say anything to him about Federal

Income tax returns 1

A. Yes; upon completion of our investigation of

the records that he had for the years 1935 and '36

and also '37, we indicated to him at that time that he

also had a tax liability to the Federal Government.

This procedure was followed in all cases of our

investigation because of the method used by the

State Tax Commission, which was to familiarize the

taxpayer with their responsibility and also to indi-

cate to them the responsibility they might have to

the Federal Government in that respect.

Q. Mr. Armstrong, I hand you document marked

"defendant's exhibit 2" for identification, under the

seal of the Oregon State Tax Commission, purport-

ing to be the income tax return filed with the State

of Oregon by Mr. Powell for the years beginning

with 1935; do you recognize those returns?

A. Yes, I do.

Q. Did you have anything to do with the prepa-

ration of those returns ? [9]

A. Yes; my associate and I called upon Mr.

Powell and looked over his records.

Q. Did you have anything to do with the prepa-

ration of those returns ? A. Yes.

Q. What did you have to do with the prepa-

ration of the returns?

A. The preparation of the returns—I discussed

with him his responsibility and also went into his
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records and even though the writing here was made

by my associate at that time, my name appearing,

however, as responsible for the submission of the re-

turn and that the records were investigated by me as

well as my associate.

Q. Did Mr. Powell then have records available

for the years 1935 and 1936?

A. Yes, as they were. They were records that we

were able to determine his tax liability.

Q. And were there records available for the year

1937 ? A. No, they were not.

Q. Did Mr. Powell make any explanation for his

failure to have records available for 1937 ?

A. His records—he didn't have any records

available for 1937 upon the preparation of this re-

turn so as to bring it into a correct condition. We
arbitrarily increased his net income for 1937 based

upon an increase of ten per cent over that of 1936, so

as to clear our [10] records for the liability for the

years 1935, '36 and '37.

Q. Did you ever ])ave any contact with Mr. Powell

or anyone acting for him nfter that contact in 193S ?

A. Other than the gentleman—one of the ac-

countants that appeared with some of the delinquent

returns and presented them to me in the Portland

office.

Q. What was the iiainc of the a(*countant

?

A. Willoughby.

Q. Was he the accountant for Mr. Powell ?

A. He represented himself to ]w.

Q. That was in 1942?

A. Yes, that was in 1942, June of '42.
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Q. Do you know who made out those returns

for the .years 1938 and '39?

A. Mr. Willoughby filed those returns, I am
positive.

Q. At any time in any conversations with Mr.

Powell did he ever indicate that he was unaware

of the requirement for filing either Federal or State

income tax returns'?

Mr. Jones: I object to that—will you please re-

state the question ?

(Question read by reporter.)

Mr. Jones: I beg your pardon; I withdraw the

objection.

Q. With the information we had it was very evi-

dent that he didn't realize his responsibility and

for that reason he was enlightened on the law

I\Ir. Jones: I object to that as not being re-

sponsive to the question.

The Court: Yes, that's right; it is not re-

sponsive.

Q. Did you understand the question, Mr. Arm-

strong ?

A. Perhaps not; will you repeat that again.

Q. My question was: Did Mr. Powell at any

time ever say anything to you which indicated that

he was ignorant of the legal requirements for filing

either State or Federal income tax returns ?

Mr. Jones: I object to that, your Honor, as a

leading question.

The Court: It is leading but he may answer it

and he may answer it yes or no.
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A. I would say no, he wasn't familiar.

Q. Was there an anvSwer to that question?

A. Well, I didn't quite get that—may I make

a statement?

The Court: Well, I think your counsel

Mr. Andrews: I will withdraw the question. You

may cross-examine.

Mr. Jones: At this time T would like to make a

motion that his testimony be stricken as it is im-

material. We are not delving into the State tax

liability here and his testimony is immaterial and

irrelevant. [12]

The Court: T will not rule on your motion at

this time but will take it under advisement.

Cross-Examination

By Mr. Jones:

Q. Mr. Tucker, were you aware or did you ask

Mr. Powell directly about his responsibility for

filing a State income tax return for the years in

question ? A. Yes, he was asked that.

Q. And what was his answer?

A. Well, he evaded the filing of state income tax

returns and it was very evident from the infomia-

tion that I had that it justified the investigation

and his appearance when requested.

Q. What character was this evasion, Mr. Tucker

—you speak of evasion; what do you mean by eva-

sion?

A. Well, the fact that he didn't prepare income

t^x returns that justified the filing of returns.

i



Ralph C. Granqtiist 103

(Testimony of Carl P. Armstrong.)

Q. That was your own conclusion, that is not

any statement that he made to you?

A. I think that every taxpayer should file an

income tax return if the information we had justi-

fed the filing of a tax return.

Q. The question was: Were you aware oi- did

Mr. Powell make any statement to you as to his

knowledge of his obligation to file a tax return?

A. Well [13]

Q. Could you answer that yes or no?

A. Certainly with the information we had, it

justified the filing of a return.

Q. (By Mr. Jones) : Your Honor, will you di-

rect the witness to answer the question?

The Coui-t : Yes ; I think, Mr. AYitness, that you

better try to answer the question a little more di-

rectly.

A. Will you restate your question?

Q. Were you at any time, let me state that again.

During the course of your investigation, did Mr.

Powell make any statement to you that would in-

dicate to you that he had knowledge of his re-

sponsibility of filing a return for the period under

question? A. Well, he didn't file any returns.

The Court: It might be helpful, Mr. Witness,

if you would just tell what the conversation was and

what he said and what you said to him.

Q. He responded to the request to a])pear at

the office there and the information that I had I

went over with him in detail and indicated to him

that he should file income tax returns, that the in-

formation justified the filing of income tax returns.
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The Court : What did he say to you %

A. He indicated to me that his attitude at that

time was that of no responsibility to file any in-

come tax returns. When I explained to him, after

the investigation, I went [14] further to inform

him that he should file his Federal return as well

as the State return. I explained the situation to

him.

Q. During your investigation for the State Tax

Commission in this regard, what was the form of

your investigation ?

A. Well, in the investigation of the County rec-

ords we had the assessments of personal properties

and the data that we ran against the Federal rec-

ords as well as a report of our " 99 " which was rental

income received from the Union Oil Company of

California, indicating an amount—is it necessary

to state the amount? M
Q. If you have it. 1

A. Indicating $1125.00 rental income, as well as

the information that I secured from the County

records that justified him being called in and asking

why he hadn't filed State income tax returns.

Q. He made no direct statement to you or admit

to you that he had a duty to file those returns?

A. I cannot recall what was said oth(^r than the

fact that he hadn't filed.

Q. As a matter of fact, you don't recall wlial

he said about those returns then?

A. Other than his attitude toward the filing of

th(! income tax returns.

Mr. Jones: That's all.
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Redirect Examination

By Mr. Andrews:

Q. Mr. Armstrong, we have talked about the re-

ceipt of interest payments from the Union Oil Com-

pany of California

A. Rental payments.

Q. We have talked about the receipt of rental

pajmients from the Union Oil Company of Califor-

nia, is that what is indicated by the first slip on

Defendant's Exhibit 2 marked for identification?

A. That is the exhibit on the year '35.

Q. Your answer is yes? A. Yes.

Q. Is it your testimony then that Mr. Powell

filed his income tax return with the State of Oregon

after the investigation made by the Oregon State

Tax Commission ? A. Yes, sir.

Q. And for what years?

A. The returns I prepared were for the years

1935, '36 and '37.

Q. What about the years 1938 and '39, was the

filing made on time ? A. No, they were not.

Q. What led up to the filing of returns for the

years 1938 and 1939 by Mr. Powell?

A. A letter from the Chief Auditor in the Salem

Office informing him of not filing w^hat we call a

master file checking—informing him that he had

not filed his 1938 return. [16]

Q. And in what year was that letter sent?

A. That letter was sent in '42.

Mr. Andrews: No further questions.
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Recross-Examination

By Mr. Jones:

Q. You didn't talk to him directly about his re-

turn for 1938 and '39, is that correct?

A. I did not talk to him personally about the

1938 and '39, other than his accountant brought it

to my attention at the time I was in charge of the

Portland Office.

Q. You have

A. I did assess the penalties.

Q. You have no knowledge, no personal knowl-

edge of his 1938 and '39 tax returns, the prepara-

tion of them ? A. No, I do not.

Mr. Jones: That's all.

Mr. Andrews : At this time I would like to offer

in evidence Defendant's Exhibit 2 for identification

as Defendant's Exhibit 2.

Mr. Jones: Your Honor, I object to the intro-

duction of this exhibit in evidence because T don't

think they are properly attested to as required by

Section 1739 of the Judicial Code.

(Remarks of counsel on the objection re-

ported and not transcribed.) [17]

The Court: Tt inav be adniittcd.

\



Ralph C. Granquisf 107

HAROLD PARSONS
called as a witness by the Defendant, after being

first duly sworn, testifies as follows

:

Direct Examination

By Mr. Andrews:

Q. What is your occupation, Mr. Parsons ?

A. Special agent, Internal Revenue service.

Q. For how long have you been a special agent ?

A. Since July 1, 1945.

Q. For how long have you been employed by the

Internal Revenue service?

A. Since November, 1942.

Q. What are your duties as a special agent?

A. Among other things we gather evidence for

criminal prosecutions in tax evasion cases.

Q. Did there come a time when you were called

upon in the course of your official duties to contact

Mr. Ora E. Powell? A. Yes, sir.

Q. What was the date of that contact ?

A. Well, I was assigned to the investigation of

the case of Ora E. Powell in June, 1946, and the in-

vestigation was extended until October 31, 1947.

Q. What was the nature of that investigation?

A. Charge of failure to file income tax [18] re-

tUTOS.

Q. What was the nature of your investigation?

A. Gathering evidence to determine the tax lia-

bility of Ora E. Powell.

Q. How did you go about determining that tax

liability?
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A. Among other things examined the county rec-

ords of Multnomah County, Washington County,

Marion County and Clackamas County, the deed

and mortgage records to determine the purchase

and sale of real estate by Ora E. Powell.

Q. Why didn't you go to Mr. Powell's records

and find that infonnation '?

A. We requested records from Mr. Powell and

he stated that he had not kept records of his real

estate transactions.

Q. Did he state whether or not he had ke})t rec-

ords during the period in issue, 1937 to 1945 ?

A. That was the only period for which we re

quested records, the period under investigation.

Q. Did he state that ho did or did not keej) rec-

ords during that period ?

A. That he did not keep records during the ])e-

riod we w^ere investigating.

Q. Was your investigation confined solely to the

ultimate computation of the gain or loss of the real

estate transactions of Mr. Powell's?

A. No, we had investigated as to the reason why

h(^ had not filed returns. [19]

Q. How long did your investigation take?

A. From June of '46 to October of '47, probably

during that time we would spend between thirty and

forty working days.

Q. Did Mr. Powell ever make any dociunents or

information available to you?

A. There were some real estate sales on eonti-act,

jind when we would discover such sales we would
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request that he bring in the contracts so that we

could determine the amount of payments on the

contract and the interest. When he was specifically

asked for a certain contract he would bring it in.

Q. Aside from the contracts specifically re-

quested one at a time, was there any documents or

information made available to you by Mr. Powell'?

A. No, not to me.

Q. Did Mr. Powell ever state to you at any time

his reason for failure to file income tax returns for

the years 1937 to 1945? A. Yes.

Q. What reasons did he state?

A. On at least two occasions he made the state-

ment that he was not in sympathy with the ad-

ministration and did not like the way the Govern-

ment was run and did not l)elieve in paying income

taxes.

Q. Do you know the dates of those statements?

A. I know the date of one statement. It was—

I

believe [20] I can remember—no, I w^ouldn't with-

out referring to my notes. We are required to keej)

a diary and I have those dates available if we have

occasion to look them up.

Q. Do you have the diary here?

A. I haven't it here with me, however, I have

excerpts from it and I could obtain the date.

Q. Do you have that with you?

A. I have it in my brief case.

The Court: You may get it.

A. That was on June 10, 1947.

Q. Was that the first or the second time?
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A. That was the second time.

Q. When was the first statement made?

A. Some time prior to that, I don't know just

the date.

Q. Do you know the year?

A. I think it was earlier in 1947.

Q. Did Mr. Powell ever state any other reason

for his failure to file income tax returns?

A. Yes, he said it was because of ill health and

inability to obtain the sei*vices of a competent book-

keeper and that he hadn't kept records.

Q. Did Mr. Powell ever indicate to you at any

time that he was unaware of the legal requirement

to file income tax returns? A. No.

Mr. Andrews: You may cross-examine. [21]

Cross-Examination

By Mr. Jones:

Q. Did Mr. PoAvell state to you the nature of his

ill health, Mr. Parsons?

A. Yes; he said he was suffering- from diabetes.

Q. Did you ever make a direct request of Mr.

Powell to bring all his books and records into the

Internal Revenue Service? A. Yes.

Q. Did he bring those available records in?

A. He said he didn't have records. At no time

did he bring in any records aside from the few con-

tract.^ tliat were specifically requested.

Q. Did he say that he didn't have any books and

recHH'ds—you were j'eferring to foi'mal books and

records, were you? A. That's right.
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Q. You didn't request him to bring in his can-

celled check and bank statements and records of

that nature, invoices and such?

A. My work was not audit work. A revenue

agent attended to the audit work, so I would not

and did not request cancelled checks or bank state-

ments.

Q. Then, in other words, you made no request

for him to bring in what we might term subsidiary

records to a formal set of books?

A. At more than one time we requested him to

bring in any records that he had, any records what-

soever that would assist in determining the amount

of his income. [22]

Q. Did you make a si^ecific designation to him

of what these records should consist of, or make a

specific request of him of the nature of the records

you wanted?

A. I don't know that I at any time listed all the

jjossible records that he might have, it was spe-

cifically requested that he bring in any records i)er-

taining to his income.

Q. Isn't it quite possible that he thought you

were referring to a formal set of books and rec-

ords?

Mr. Andrews: I object to that, obvioush^

Mr. Jones: I will withdraw it.

Q. Then, for all you know, these records might

have been brought in for another person who made

this audit in this case, is that correct?

A. I understand that cancelled checks and bank
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statements were made available but I did not ex-

amine them.

Q. That is the point I wanted to establish—he

made no direct refusal to bring in what records he

had, to you? A. No, sir.

Q. In the course of your investigation of Mr.

Powell's affairs, did you find any direct attempt by

him to cover up transactions?

Mr. Andrews: I object to that on the ground

that it calls for a legal conclusion. -m

Mr. Jones: I vnll rephrase the question. [23] ™
The Court: Yes, that could be determined from

the facts.

Q. Mr. Parsons, did you ever find any evidence

of Mr. Powell having destroyed records ?

A. No.

Q. Did you find any evidence of false records?

A. No.

Mr. Jones: That's all, your Honor.

Redirect Examination

By Mr. Andrews:

Q. In respect to Mr. Powell's vstatement that he

was suffering from diabetes, did he indicate when

he was suffering from diabetes, was that at the time

of your investigation ?

A. He indicated that it had been owv a period

of years.

Q. For how long? A. I don't recall.

Q. Do yoii know tli(> nature or the kind of no-
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tivities carried on by Mr. Powell at the time of your

investigation *?

A. Yes, he was dealing extensively in real estate,

both purchasing and selling real estate and renting

real estate and a part of the time operating a num-

ber of gasoline service stations.

Q. Was he leading, would you say, an active

business life? A. Very active.

Mr. Andrews: That's all.

Mr. Jones: No further questions. [24]

DANIEL S. FORSBERG
called as a witness by the Defendant, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Andrews

:

Q. What is your occupation, Mr. Forsberg?

A. Internal Revenue Agent.

Q. For how long have you been an Internal Rev-

enue Agent? A. November, 1953.

Q. ^Tiat was your position prior to that time?

A. Deputy collector.

Q. When did you become a deputy collector?

A. July, 1944.

Q. What are the duties of a deputy collector?

A. I start out with warrants in distraint, then

into office audits, auditing tax returns right in the

office and then I was sent out on field investigations

to deteiTnine tax deficiencies and failure to file re-

turns.
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Q. Did there ever come a time, Mr. Forsberg, in

the course of your official duties when you con-

tacted, as deputy collector, Mr. Ora E. Powell?

A. Yes.

Q. What was the date of that contact

!

A. I sent Mr. Powell a letter

Q. What was the date of that contact?

A. January, 1946. [25]

Q. What were the circumstances under which

that contact was made ?

A. During those years we had received—the

Treasury Department received from Banking in-

stitutions information reports concerning large cur-

rency transactions with their clients or others com-

ing into the banks. Those, in turn, were passed on

to our service and passed on or distributed to the

various deputy collectors for investigation. One such

information report came across my desk in regard

to Ora E. Powell, and based on that I sent a letter

to Mr. Powell in January of 1946 asking him t-o

come in to this office in regard to his income tax

matters and to bring along co])ies of his Federal

Income Tax returns for the past several years.

Q. First I will ask you what the nature of the

transaction was that caused you to investigate—in

other words, what currency transaction was there

which came to your attention ?

A. Mr. Powell withdrew $6,000.00 in cash from

his account in the U. S. National Bank.

Q. Now, on the occasion of your Hi'st contact
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with Mr. Powell, your first personal contact, what

did he say and what did you say ?

A. Mr. Powell came in after the filing period in

March—he had been out of State—he didn't have

his copies [26] of returns with him and he advised

me at that time that he had not filed income tax re-

turns since 1936.

Q. Did you request Mr. Powell to furnish you

with any records'?

A. My next question then was to furnish me
with the books and records by which I might de-

termine whether he had a tax liability or not.

Q. Did Mr. Powell produce such books and rec-

ords ?

A. He advised me that he had never kept any

books or records during that period of time.

Q. What was the next step in your investiga-

tion f

A. Then I asked Mr. Powell regarding bank

statements and cancelled checks. He had an account

at the First State Bank of Milwaukee and at my
request he produced cancelled checks and bank

statements for all years in question. Checks were

missing for the first half of 1937 only.

Q. And will you proceed with a brief summary
of the type of investigation you conducted?

A. In the absence of records—I will have to

divide the investigation into two periods. For the

years 1937 to 1941, inclusive, Mr. Powell owned
and operated several gasoline service stations. To
determine the taxable profit from that operation I
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used bank deposits, excluding all non-income items,

as total receipts and I deducted cancelled [27]

checks that were established to be ordinary and

necessary business expenses, plus giving him an

allowance for depreciation on known buildings and

equipment. That was the basis for my finding of

his taxable income for the period 1937 to 1941, in-

clusive. Now, in the years 1942 to 1945, inclusive,

Mr. Powell leased these stations to his two sons,

Lee Q-. Powell and Vincent O. Powell, and received

from them rental income. Further than that, he

had, at various times, during that period nineteen

ditferent properties that he rented, and also during

that time he made in excess of thirty real estate

sales, farms and residences, and also he had in-

terest income on contracts and conm:iissions from

the sale of real estate. Now, for that income for

that period I went through the books of Lee G.

Powell and Vincent O. Powell to determine the

rental income they had paid their father for those

service stations and I also checked that with the

income tax returns that they had filed. \i agreed

and I used that as his income for the ser\'ice sta-

tions. It was necessary in view (.f the lack of rec-

ords and the failure to obtain the deeds, mortgages

and contracts to assist us to go to the County rec-

ords of Multnomah, Clackamas, Washington, mid

Marion Counties to establish what })ro])erty, if any,

the taxpayer had owned during that period and what

properties h(^ had sold. From the tax rolls \vc went

to the addresses of [28] various people and inter-
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viewed them, checked with people that had bought,

people that had rented and checked their contracts

where they were available, to determine the profit

on the sale of real estate, the rental income and the

interest income on contracts. Mr. Powell obtained

a broker's license in January of 1943—a real estate

broker's license and he received commissions in his

own right, also commissions working for other real

estate brokers and I based the commissions taken

on an estimate given to me by Mr. Powell, as far

as the commissions were concerned. I knew part of

them from the actual wage slips that he received.

So then we determined real estate sales, the profits,

the rents—rental income, interest on contracts from

an extended investigation necessary to contact the

people involved in those transactions.

Q. What was the total amount of taxable income

which you computed for the years 1937 to 1945?

A. In excess of $118,000.00.

Q. Now, you stated that you determined the in-

come from the gasoline stations owned by Mr.

Powell for the years 1937 to 1941 by analyzing the

bank deposits and subtracting certain cancelled

checks. AVas this method the one subsequently used

as a basis for the deficiencies in income tax as-

serted by the Commissioner of Income Revenue?

A. Later the taxpayer protested my findings and

I believe [29] that during that period the next ex-

amining officer used deposits and

Mr. Jones: I object, your Honor, to this line of
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testimony, testifying as to what someone else did.

He cannot testify to acts of his successor.

The Court: That would seem to be true.

Q. I would like to limit the question, your Honor,

to this: Was the figure which you arrived at by

using the bank deposits and cancelled checks method

for the income from the gas stations for the period

of 1937 to '41, was that the same figure that was

ultimately used by the Commissioner of Internal

Revenue in assessing the deficiency in income tax?

A. No, sir.

Q. Did the taxpayer agree that your method

provided an accurate computation of income from

the gas stations'?

A. He had nothing to say on that ; he voiced no

oy)inion either way.

Q. You said something about a protest, who was

the protest made by?

A. To me he made no such statement at the

time.

Q. Do you, of y(nir own knowledge, know
w^hethei' any protest was made to anyone with re-

spect to that method which you used?

A. He took his legal rights and made a protest,

yes, against the findings that T had made. [30]

Q. How long did your iin'estigation take, Mr.

Forsberg ?

A. My ]^art oi' the investigation, and my time,

only, was in excess of twenty-seven working days.

That was due, in part, to the fact tliat we had all

of this ground to cover and all of these ])eo]ile to
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interview and it took considerable time to get all

this information together.

Q. Aside from the cancelled checks and the bank

statements, what documents and information, if

any, was made available to you by Mr. Ora E.

Powell?

A. He made available to us specific contracts

upon our specific request, after it became apparent

that we had all the information regarding that par-

ticular sale.

Q. Did you ever make any general request for

contracts or information ?

A. Yes, sir, we certainly did.

Q. And what was his response to that request?

A, That he kept no such records and that he had

no such records, and the general statement to the

effect that he didn't see why he should, more or

less, jeopardize himself in any way. As far as get-

ting contracts and deeds and that, it became evi-

dent that he had them all the time but we were not

given them until we specifically asked for each one

as we discovered them.

Q. Did Mr. Powell ever state to you, at any

time, any reason for his failure to file income tax

retunis for the years 1937 to 1945? [31]

A. Yes.

Q. What was the reason he gave ?

A. At least on two occasions and in the presence

of the joint examining special officer. Parsons, the

taxpayer said that he didn't like the present ad-

ministration. He didn't believe in the wav the Coun-
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try was being run and lie didn't believe in paying

income taxes, and he was strongly thinking of get-

ting his things gathered together and moving out

of the country and going to South America where

he didn't have to pay taxes.

Mr. Jones: I move that latter part be stricken

as not responsive

The Court: It may stand.

Q. Did he ever state any other reason ?

A. To me, he gave one other reason—that he

didn't have the time and, therefore, neglected to

do it.

Q. Did he ever say anything to you about being

too sick to file? A. No, sir.

Q. Did he ever say anything to you which indi-

cated to you that he did not know of the require-

ment for filing Federal income tax returns?

A. No, sir.

Q. At the time of your investigation, was Mr.

Powell leading an active or an inactive life?

A. Very active. [32]

Q. Very active?

A. Yes, in fact most of his income came in the

latter years of the investigation. His greatest profit

was from the years 1942 to '45.

Mr. Andrews: T have no further questions.
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Cross-Examination

By Mr. Jones:

Q. It is true that when you requested Mr.

Powell to furnish what records he had such as

checks, bank statements and so forth, he brought

those forth willingly, did he, for that period?

A. Upon my request for bank statements and

cancelled checks he produced them, yes, sir.

Q. And upon your request for specific deeds he

produced them, is that correct?

A. On our specific request, yes, sir.

Q. He never refused to produce any document

you asked him for, is that correct?

A. Not when we would identify what we wanted,

no, sir.

Q. You made specific requests upon Mr. Powell

that he furnish books and records, is that correct?

A. Yes, sir, I did.

Q. And he made the statement that he had no

formal books or records?

A. He made the statement that he had not kept

any books or records on his income for that period

we had in question. [33]

Q. He did make the statement to you that he

had had trouble getting professional help and that

he didn't have time to do it, is that correct?

A. He made no statement regarding 7)rofessional

help to me. His statement was, as I have indicated,

that he didn't have time—that he hadn't ootten
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around to it and that he had neglected to do it, that

was his statement to me.

Q. He made no statement regarding- the possi-

bility of hiring someone else to do it?

A. Not to me.

Q. Now, w^hen you went through the books of

Mr. L. G. Powell and V. O. Powell to ascertain the

amount of these payments made by his sons to Mr.

Powell, were you able to check those into his bank

account ?

A. I didn't trouble to do that, I didn't work

with his bank account in those years, 1942 to 1945,

inclusive. I took specific items. They showed the

deductions on their books and they showed it on

their return and that was good enough for me.

Q. Now, in your report of your investigation,

did you find that Mr. Powell had destroyed any

records? A. He said he kept no records.

Q. What I was referring to was cancelled

checks and the normal subsidiary records that you

find in the taxpayer's possession. [34]

A. The cancelled checks, as I stated before, were

all there, and the bank statements except for the

first half of 1937, when the checks were missing.

Q. Did you find any evidence of any attempt on

his part to alter any of these records ?

A. There was no alteration of any of tlic ]>ank

statements or the cancelled checks that T examined

;

no, sir.

Q. Did yon find any attempt on the part of Mr.
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Powell to alter or change or conceal any real estate

contracts ?

A. He certainly never came forward to give us

the information that we asked for.

Q. That isn't the question that I asked. Did he

make any attempt to conceal or alter these?

Mr. Andrews: I object to that insofar as he is

being asked concerning an attempt to conceal, there

could be many acts that could be regarded by one

person as an attempt to conceal and not by another

person.

The Court: I think that is a matter for the

Court to decide from the evidence.

Q. Was there any attempt to conceal any of

these real estate transactions, on the part of Mr.

Powell ? A. When I asked

The Court : I think you should just bring out the

facts—there was an objection to this same question

and I sustained it. [35]

Q. Were there any alterations on these real

estate contracts'?

A. The contracts that were given to us, that we
requested seemed to be in good order.

Q. So in your investigation you found no de-

struction of records, and no alterations of sub-

sidiary records and these real estate contracts

which you stated?

A. The contracts were in order that we saw. The
bank statements and cancelled checks except for the

checks for 1937—the first half—were in order, there

was no destruction of those and nothing where T
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could see that they had been tampered with in any

way.

Q. You were satisfied at the time of this investi-

gation—let me put the question this way: Did you

go to the bank and request any evidence of these

checks from the bank from their records?

A. I had no need to. I already had his cancelled

checks.

Q. I mean for the first part of 1947 ?

A. You mean '37 ?

Q. Yes, '37.

A. No, I didn't go to the bank and ask for

those, sir.

Q. Then you were satisfied that these checks had

been inadvertently misplaced and that there wasn't

any attempt to conceal themf

Mr. Andrews: I object to that as calling for a

conclusion. He certainly doesn't know what checks

were inadvertently misplaced. [36]

The Court: Yes, that's right.

Q. Did Mr. Powell account for the absence of

the checks for the first part of 1937 at the First

State Bank of Milwaukie?

A. They never were given to me, sir.

Q. Did you make any attempt to secure them,

Mr. Forsberg?

A. I asked Mr. Powell for them and the second

time he said that he would look for them, as I re-

call that, r wasn't disturbed in any way. I had

sufficient chocks and they were missing and T took

it Tor granted tliat nobody could find them.
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Q. In other words, you were satisfied in your

own mind that they w^ere unavailable?

A. Yes, sir.

Q. During the course of your investigation, did

you find that Mr. Powell had filed Federal income

tax returns prior to the taxable year 1937?

A. Yes.

Q. For what years?

A. Delinquent returns were received in the col-

lector's office in May, 1937, for the years 1933, 1934,

'35 and '36.

Q. Do you recall the amount of the taxable net

income on those returns ? A. I do not.

Q. Your investigation of these returns filed prior

to 1937, did your investigation disclose whether

those were [37] voluntarily filed?

A. I think the records at that time on that in-

vestigation were missing, so we don't know whether

Mr. Powell brought those in or whether our depart-

ment picked them up, but that they were delinquent

there is no doubt.

Q. You couldn't testify ijositively whether he

had filed those on a request from the Internal Rev-

enue Service or filed them voluntarily on his own

motion ?

A. No, sir; there is nothing in the evidence to

date that would show us those facts.

Q. You testified that you worked twenty-seven

days—working days reconstructing the data on the

computation of the net taxable income, is that cor-

rect?
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A. In excess of 27 working days, my time only.

Q. And that was reconstmcting the data for the

taxable years 1937 through 1945? A. Yes, sir.

Q. In other words, your time was spent in check-

ing the records of the various counties in the

County Courthouses to establish these mortgages

and the like and checking his bank statements and

checking the books of L. G. Powell and V. O.

Powell, is that right?

A. A copy of my ''daily" will indicate that I

made numerous contacts with individuals trying to

trace these various transactions of rental income

and sales of property, besides contacts with Lee G.

Powell and Vincent O. [38] and their books, be-

sides contacts with real estate firms regarding com-

missions, beside checking county records to no end.

Mv. Jones: That's all.

Redirect Examination

By Mr. Andrews

:

Q. Did Mr. Powell ever voluntarily make any

documents or information available to you?

A. Voluntarily, no, sir.

Q. Then it was always at your specific request

that documents or information was furnished?

A. Yes, sir.

Q. What would Mr. Powell require from you

before he would go to his records and pull out any

paHicular contract specified by you?

A. Well, we wouUl t<'ll him of the ])roperty and

i
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the party he sold it to and told him that we would

like to see the contract if he had it available. We
would always identify what we wanted.

Q. Then the information which you would al-

ready have was the piece of property involved and

the name of the purchaser? A. Yes, sir.

Q. Anything about the price?

A. We might have the price and we might not.

Q. And what about the date of transfer?

A. Well, on the contracts, you see, most of the

contracts [39] were not recorded, and it took some

uncovering to determine who had bought that prop-

erty. In some instances the people didn't seem to

have a copy of the contract. Once we were able to

determine that a sale actually existed and we asked

him specifically about it he brought it forward to us.

Q. Your testimony is that the only time he pro-

duced any document showing a sale of any real

property was when you had the name of the party

to the transaction, the date of the transaction and

the particular piece of property involved?

A. Yes, I asked him when I foimd out about

these real estate deals, to bring in his deeds and

his contracts and he didn't do it, only after we un-

covered them right out one by one did we get them.

Mr. Andrews: That is all, Mr. Forsberg.
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Recross-Examination
!

By Mr. Jones:

Q. But ho neA^er at any time refused to produce

a document that you asked for specifically?

A. No, sir; except that he, in a general way, did.

He never brought these in when I asked him for

all the deeds and contracts he had. He just never

replied to us, he never came in with the informa-

tion.

Q. But you were able to determine from other

evidence the existence of the contract? [40]

A. In some instances, yes. We might not have

the information and the contract that was brought

in assisted us in that. I might say that whereas I

spent twenty-seven working days on this case, if

that information had been given to me or made

available to me in working on the case, T coukl

have probably done it in two weeks.

Q. That is just your opinion?

A. Well, I work with that stuft* ])retty regularly,

T should know pretty well what it takes to do it.

Q. But 3^ou were able to identify the contracts

you asked for from other records, is that correct?

A. Yes, sir.

Mr. Jones : No further questions.

The Court: We will take a recess for fifteen

minutes.

1
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EDWARD A. MAIER
called as a witness by the Plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Andrews:

Q. What is your occupation, Mr. Maier?

A. I am a certified public accountant.

Q. Are you in business for yourself or are you

employed by some organization ?

A. I am in business for myself—a [41] partner-

ship.

Q. How long have you been in business for

yourself? A. Since the first of this year.

Q. What was your occupation prior to the first

of the year?

A. I was an Internal Revenue Agent.

Q. In the course of your official duties, Mr.

Maier, did you ever have occasion to contact Mr.

Ora E. Powell?

A. I had contact with the case of Ora E. Powell.

I do not believe that I actually contacted Mr.

Powell.

Q. AVhat was the date that you entered the

Powell case?

A. It was some time in 1950. Early in 1950.

Q. What were your duties in connection with

that investigation?

A. Mr. Powell had protested the findings of the
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prior examination and it was my duty to make a re- _

examination. m
Q. What was the result—first, what were you re-

examining "?

A. Re-examining the records that were available

or that were made available at this time. M

Q. How did you go about making that examina-

tion?

A. Another certified public accoimtant was han-

dling the case at that time and I made contact with

him. He had certain records available at his office

which I then proceeded to examine.

Q. What records were available at that time?

A. Principally they were work sheets that had

been made up by this accountant at that time and

the cancelled checks and contracts and so forth

that the taxpayer had. [42]

Q. Do you know of any reason for the certified

public accountant's co-operation at that time?

A. I l-aiow that in view of the protest, that the

taxpayer had to make—well the tax])ayer had to

come forward and give some help in making a de-

termination.

Q. Can you think of any other reason for the

introduction of a certified ])ublic accountant at tliat

time?

Mr. Jones: We object to tliat question, your

Honor. He is not stating a fact

The Ooui*t: Y(M1 may ask if ho kncnv of any

other reason.

Q. Do you know of any other reason t'oi' this co-

I
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operation of the certified public accountant at that

time'?

A. Due to the fact, I believe, that there had been

a trial of the taxpayer on the issue of wilful failure

to file return.

Q. Was that a civil or criminal proceedings, do

you know? A. I think it was criminal.

Q. Do you know the outcome of that proceed-

ings?

A. I knoAv in the record it shows that the tax-

payer

Mr. Jones: I object, your Honor, he is not testi-

fying from direct knowledge.

The Court: There is a statement of facts in the

pretrial order.

Q. Had you finished your answer ?

A. I know that in the records that were avail-

able to me [43] showed that the taxpayer had either

entered a plea of guilty or had been found guilty.

I think one of the provisions was that he co-oper-

ate in finding a determination of the correct tax

liability at that time.

Q. At that time, then, a certified public account-

ant was engaged by the taxpayer to co-operate with

you? A. That is my understanding of it.

Q. Did you ever ask either Mr. Powell or the

accountant for any books, any ordinary books and
records ?

A. I don't recall that I ever asked for any
standard books, as we know them. I think the rec-

ord shows that everything that was available to me
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—that in them there was no standard books avail-

able, no formal books.

Q. How much time did you spend on your ex-

amination ?

A. I don't actually remember. I would think

that it was probably about a week or perhaps a day

or two—^not over a week.

Q. What changes, if any, did you make in the

prior examination report?

A. The taxpayer had available at this time, T

believe, certain records which he did not have prior

thereto, or had not made them available prior to

this time, which were to his benefit insofar as they

reduced the tax liability that had been set up.

Q. What was the over-all taxable income for

1937 to 1945 [44] as finally determined by you?

A. I don't know, of my present knowledge, T

don't know.

Q. Do you know whether or not the reports you

turned in formed the basis for the deficiency ulti-

mately assessed by the Commissioner of Internal

Revenue ? A. Yes, it was.

Q. What were those records you described as

having not been made previously available, which

were made available at the time of your examina-

tion. What kind of records were they?

A. Records pei-taining priTicipally to expenses

—

yes, with regard prinei])ally to expenses.

Q. What was the nature of the records. Wei'e

they notes, scribbled pieces of ])apeT, caiipc^llcd

checks or what kind of recoi-ds wore thcv ?

I
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A. I don't actually remember the exact details.

Q. How did you go about computing the income

of the taxpayer from the gasoline stations which he

owned for the period 1937 to 1941 %

A. The prior investigation had been made on the

basis of bank deposits, less expenses which had been

substantiated and at this time with the help of the

accountant we determined or tried to determine the

actual gasoline sales and oil sales that had been

made and from that determine, on the basis of

profit per gallon, the actual profit involved in those

sales. After having arrived [45] at the gross profit

we then made allowances for expenses which the

taxpayer incurred for which he had records either

by his cancelled checks or which were reasonable

on the basis of the facts that were available.

Mr. Andrews: Nothing further.

Cross-Examination

By Mr. Jones:

Q. You have testified that when you came into

this particular case that you reduced the tax lia-

bility over the prior determination, is that correct?

A. That's right.

Q. And you also testified that your reason for

this reduction was because of the existence of addi-

tional records. Could you describe these records to

the Court?

A. Perhaps there were no additional records in

that manner, I am not positive.
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Q. In other words, you are not positive whether

you had any more records than the other examin-

ing agent before you?

A. I believe they had foimd additional contracts,

deeds and so forth.

Q. But no additional records for expenditures

and things like that?

A. Except insofar as the reasonableness of the

situation w^ould point to.

Q. In other words, you applied the rule of nor-

mal expenditures [46] of a man engaged in like

actiAnt.y, is that correct? A. Yes.

Q. Of these expenditures you made quite a sub-

stantial allowance, did you not?

A. T don't believe there was a very substantial

allowance, I think it was rather nominal.

Q. You don't remember the exact details of the

records you examined at the time you went in for

your re-examination, is that right?

A. Not the exact detail of that.

Q. You do remember that there were no formal

books or records? A. I do remember that.

Q. In your conferences with the cei*tified public

accountant you reviewed substantially the same rec-

ords in arriving at your figures, is that correct ?

A. I don't understand the question.

Q. You have testified heretofore that you ex-

amined work sheets prepared by the accountant for

the taxpayer, is that correct?

A. That is correct.

Q. And in your redetermination you used essen-
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tially the same figures that the accountant used and

the same records to arrive at those figures, is that

correct ?

A. I had available, not only the accountant's

records but also the records that the Internal Serv-

ice had at that time from the records of the case.

They were used jointly in [47] arriving at the cor-

rect income.

Q. There was no great divergence between the

accountant's result and the result of the agent that

examined these records prior to your determination

other than the adjustments that you made, isn't

that correct? A. That would be right.

Q. As I understand it, the principal difference

was on depreciation schedules and reasonable ex-

penses because you had other records to substantiate

these deductions, is that correct?

A. Some of the reasonable deductions but I am
not sure on the depreciation whether any adjust-

ments were made or not.

^ Q. In other words, you don't remember the exact

details of your adjustments, is that correct?

A. I haven't given it any considerable review\ It

is in my report but I don't recall the details.

Mr. Jones: No further questions.

Mr. Andrews: The Government rests, your

Honor.

The Court: In view of the fact that we are

adjourning for lunch a few minutes early, we will

take up fifteen minutes early, that will be at 1:45,
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Mr. Jones: At that time I would like to make

a motion.

The Court: Could you make your motion now,

before we adjourn, we have time for that? [48]

Mr. Jones : I would like to make a motion for a

directed judgment on evidence as it has been sub-

mitted by the Counsel for the Government in this

case. I am of the opinion that the Government has

not sustained their burden of proof to prove fraud

in this particular case. They have shown no evi-

dence of an attempt at concealment, no overt act,

no direct act to conceal income, all they have showm

is passive conduct on the part of the taxpayer,

namely, his failure to Jfile tax returns. There are at

least two cases in the Federal Court that require

more than a failure to file returns to sustain a

charge of fraud

(Remarks of counsel on motion.)

The Court: I will deny the motion, but I will

reconsider the entire matter at the end of the case,

and I will go into that just as if I had not ruled on

this motion. Court will now adjourn until 2:00

o'clock this afternoon.
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LEE G. POWELL
called as a witness by the Plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Jones:

Q. Mr. Powell, will you state your residence?

A. 6715 Highland Drive, Vancouver, [49] Wash-
ington.

Q. Will you state your relationship to the de-

ceased taxpayer, O. E. Powell, in this case?

A. He was my father.

Q. What is your business, Mr. Powell?

A. I am in the wholesale gasoline and fuel oil

business.

Q. How many establishments do you have in the

conduct of that business?

A. Oh, we operate approximately thirty-five

service stations and sell twenty-four or twenty-five

distributors.

Q. How long have you been in business, Mr.

Powell?

A. I have been in the oil business since I was

out of college, which was in 1928.

Q. How much college training did you have, Mr.

Powell? A. I had two years in college.

Q. Will you state the date of the death of your

father, O. E. Powell, the deceased taxpayer in this

case ?

A. My father passed away in July, 1954,
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Q. What was his age at the date of his death?

A. He was seventy-three.

Q. Seventy-three years old—where was your

father bom? A. He was bom in Ohio.

Q. Are you acquainted with the educational

background of your father? A. Yes.

Q. What was that educational backgi-ound?

A. He had equivalent to a high school [50] edu-

cation.

Q. How long was your father a resident of the

State of Oregon?

A. We moved to Oregon in 1921.

Q. When your father moved to Oregon, what

business did he engage in ?

A. He went in the service station business when

we first came here.

Q. How extensive was his business to begin

with? A. He built one service station.

Q. How large a service station was this?

A. In those days it was a pretty small business

;

it was on a 100 by 100 lot with three pumps.

Q, Three gasoline pumps on a lot?

A. Yes, sir.

Q. Did he subsequently enlarge his business?

A. Yes, he did. He acquired other lociitions

later. J

Q. What would you estimate as the maximum
number of locations that he had in the seivice sta-

tion business?

A. I think the most he had at any one time was

seven service stations.

I
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Q. Did he do anything, did he engage in any

other business activities aside from the conduct of

these service stations?

A. Yes; he dabbled in real estate quite exten-

sively besides the oil business.

Q. Could you tell the Court about what year he

started to [51] engage in the real estate business?

A. Actually he had a real estate broker's license,

and I don't recall exactly the year but I would say

somewhere around '41 or '42.

Q. In the conduct of this business, did your

father ever engage the sei'vice of a regTilar book-

keeper 1

A. I don't recall him ever having a regular

bookkeeper, no.

Q. Do you know who kept his books and records

generally? A. I think he kept them himself.

Q. Kept them himself ? A. Yes, I think so.

Q. Now, did your father have any church affilia-

tions ?

A. Yes, he did; he belonged to a church.

Q. Did he attend church regularly?

A. Almost every Sunday, I would say.

Q. Almost every Sunday when he was able ?

A. Yes.

Q. Did he participate actively on committees in

the church, any particular committees ?

A. Yes; when they built a new church, I am
positive that he was on the finance committee.

Q. Did he actively participate in any other com-

munitv affairs?



140 Grace M, Powell vs.

(Testimony of Lee G. Powell.)

Mr. Andrews: Your Honor, at this point I

would like to object on the gi-ound that this is very

obviously immaterial to the issues in this case.

The Court : I think it is, but this is a [52] matter

before the Coui-t and I will let him go ahead.

Q. Was your father active in politics?

A. To a cei-tain extent, I would say yes.

Q. Did he actively engage in political activity or

were his more of strong political beliefs'?

Mr. Andrews : Now, I object to that, your Honor,

as being incompetent, irrelevant and immaterial.

The Court: Yes, I think so, but I will let him

answer.

A. He participated in certain campaigns wherc^

he was fairly well sold on the candidate. I know

of a few contributions that he made and a small

amount of campaigning but he had never run for

any office or been what you would call very active

in politics.

Q. Did he have strong political beliefs?

A. Yes, he did.

Q. How close were you to your father?

A. Well, we were very close, we were in the

same business. We have always been a family

—

not a large family, but two sisters and a brother,

we had lots of family affairs and dinners. We were

very close.

Q. You visited his home? A. Yes.

Q. Often? A. Yes.

Q. And he yours? A. Yes. [53]

Q. DiiriiiL;' tlic couisc oi' tliesc visits from the
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year 1937 to the year 1945, did you often engage in

a discussion of business activities?

A. Yes, we did.

Q. During those years in question, was the sub-

ject of taxes ever discussed? A. Yes.

Q. What statements did he make to you, during

those years, concerning income taxes ?

A. I knew that he wasn't paying his income tax

and I asked him about it and told him that he

should be paying, that it was the thing for him to

do, and he said he knew^ it but that he didn't pay

because he didn't believe in the way that the Gov-

ernment was wasting the money.

Q. Did your father ever make any direct state-

ment concerning his conviction on taxes?

A. Yes.

Q. What were those statements?

A. That he believed in taxation but he didn't be-

lieve that the Government should waste the money.

Q. Did your father make these statements

freely and voluntarily to all other members of your

family ? A. Yes.

Q. Are you aware of any outsiders that he might

have made these statements to?

A. I don't recall any outsiders. [54]

The Court: I guess this was before he could

have read any news dispatches about a Governor's

actions.

Mr. Andrews: Yes, your Honor.

Q. Then his statement for failure to file these

returns was mainly based upon political convictions.
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is that correct? A. Yes, that's correct.

Q. AVhat was your advice to your father con-

cerning his failure to file tax returns and pay the

taxes'? I
A. My advice was for him to pay it. I knew that

he should pay it.

Q. What was his reaction when you urged him

to do this ?

A. His reaction was that he would do that when

and if he felt it was time to do it.

Q. Over what period of time did these discus-

sions take place and with what frequency?

A. I think about every time I had to pay income

tax, over the period, I would say, from '37 to '45.

Q. Did you ever have any business dealings with 4

your father? A. Yes.

Q. Could you advise the Court of the extent of

these business dealings with your father?

A. He decided to get out of his service station

business and I leased five service stations that he

owned. T believe the first year was 1941. [55]

Q. 1941 ?

A. I am still leasing them today, from my
mother.

Q. You paid regular rentals to your father?

A. That's correct, yes, sir.

Q. During that time, depending upon the condi-

tions? A. That's correct.

(J.
And you presently are leasing these stations

from your mother, is that correct?

A. That's correct.
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Q. Now, do you recall when you made rental

payments to your fattier, how you made those pay-

ments ? A. Yes, once a month.

Q. Were they made by cash or check?

Mr. Andrews: I object to that, your Honor. I

believe that the cancelled checks would be the best

evidence if it was by check.

The Court: He may answer whether they were

made by cash or check.

A. They were made by check.

Q. Now, in your business dealings with your

father, was there any attempt or any suggestion

by him to make these payments by cash ?

A. Never was there any request like that made.

Q. Was there ever any attempt by your father

to get you to conceal the source of these payments?

A. No, sir. [56]

Q. Was your father a man of strong religious

beliefs'? A. Yes, he was.

Q. Was your father a man of strong political

beliefs? A. Yes.

Q. Was your father a man whom you would

consider to be a strong-willed man with the ability

to make up his own mind?

A. He certainly was.

Mr. Jones: No furthei' rpiestions.
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Cross-Examination

By Mr. Andrews:

Q. I believe you testified that your father kept

his own books and records?

A. To the best of my knowledge that's true.

Q. Do you know of a man named Willoughby?

A. I believe I have met a man by that name?

Q. Where did you meet htm?

A. At my father's home.

Q. Do you know whether or not he ever worked

for your father?

A. He may have made out some tax returns. I

don't knoAV that he did any specific bookkeeping. He
might have made a summation of the year's busi-

ness. I don't know, but I don't believe that he was

ever hired as a regular bookkeeper. I met him on

one or two occasions.

Q. You say that you paid your father by checks ?

A. Yes, sir. [57]

Q. Do you have those checks? A. Yes.

Q. In the courtroom with you?

A. No. I don't.

Q. What happened to them?

A. I think I could produce them clear back as

far as '41.

Q. Is it your testimony that you don't have th(^

checks with you in the courtroom?

A. I don't have them with me. T would have to

have a tnu'k to bring thorn in licrc, T am sni-e.
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Q. Would you need a truck to cover just the

checks you made to your father for the lease of gas

stations for the period 1942 to 1945 ?

A. I retract that. I wouldn't need a truck, but I

would need some time to produce the checks because

that goes back a long ways and it would be a big

volume of checks.

Q. How old is your mother at this time ?

A. I believe my mother is seventy.

Q. And how many sons does she have?

A. Two.

Q. Is it a fair statement to say that if there is

any recovery in this case the amount of the recovery

would ultimately come to you'?

A. No, that isn't true.

Q. Why isn't that true?

A. I have two sisters that are more in need of

the money than my brother and I.

Q. Then there are four of you?

A. That is correct. [58]

Mr. Andrews : No further questions.

Redirect Examination

By Mr. Jones:

Q. Have your books and records ever been ex-

amined by any Internal Revenue Agent?

A. Yes, they have.

Q. What Internal Revenue Agent examined

your books and records ?

A. I don't remember both of their names but I
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believe that Mr. Forsberg was one. I believe the

other passed away.

Q. Is that Mr. Forsberg the one that is present

in Court? A. I think so.

Q. Did Mr. Forsberg ever question you about

pa^Tuents made to your father by you?

A. Yes.

Q. Did Mr. Forsberg ever make a determination

of a deficiency in your income tax for any years in

question, 1937 to 1945, inclusive?

A. They went through my books and they asked

me lots of questions. I don't recall the questions, but

they asked me lots of questions.

Q. Mr. Powell, what would you estimate the

present fair market value of all of your assets?

A. Of mine ?

Q. Yes, just a rough estimate.

A. Four hundred thousand dollars. [59]

Q. Then in relationship to your total net worth

any possible bequest that you might possibly get

from your mother would not amount to very much

to you? A. That is true.

Q. From a financial viewpoint, other than p(n-

sonal feeling? A. Tliat's true.

Q. The amount involved in this case would not

be in excess of $16,000.00, or $4,000.00 to you, as-

suming that your mother left one-foui'th of her

estate to you, the $4,000.00 additional wouldn't

mean too much to you in relation to your total n(^t

worth? A. That's true.

Mr. Jones: That's all.

Mr. Andrews: No further questions, your Honor.
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BERNARD MILKES
called as a witness by the Plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Jones:

Q

Q
A
Q

What is your name?

A. Bernard Milkes.

Q. What is your occupation *?

A. I am a certified public accountant.

Your residence, Mr. Milkes?

7622 Southeast 36th, Portland.

Would you state to the Court your educa-

tional background? [60]

A. Well, I am certified as far as my accounting

is concerned, and I attended the University of

Minnesota.

Q. You are a graduate of the University of Min-

nesota ?

A. I didn't quite graduate, but I did pass the

CPA examination.

Q. And are certified as a public accountant ?

A. Yes, have been for ten years, and teach ac-

counting.

Q. You teach accoimting?

A. Yes, I teach accounting at Portland State if

til at will help the record any.

Q. How long have you been engaged in the ac-

counting business?

A. Probabl}^ twenty years.

Q. Twenty years, has that been as a principal

all of that time?
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A, No. I was in private accounting for about

eight years and then I practiced with a national

accounting firm for about three years and the bal-

ance of the time I have been in my own business.

Q. What National Accounting Firm were you

with?

A. Peet-Marwisk-Mitchel and Company.

Q. Were you acquainted with Mr. Ora E.

Powell, the deceased Plaintiff in this case?

A. Yes.

Q. In what connection were you acquainted with

Mr. Powell?

A. In connection with these tax affiairs that are

under discussion.

Q. What was your first contact with Mr. Ora

E. Powell? [61]

A. Mr. Powell called me in and stated that he

wanted me to reconstruct his records, that he had

had this tax situation and that I was to work on

the reconstruction of the records with the attorney

in the case.

Q. What date was your fii-st contact with Mr.

Powell? Can you tell the Court the year?

A. I can't remember the date at all. I would

say that it was somewhere in the forties.

Q. Latel940's?

A. T would think so; the case covers '41 to '48,

doesn't it?

Q. 1937 to 1945.

A. '45; well, th(Mi, I got in about '47, I would

say.
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Q. Were you ever contacted by the Internal Rev-

enue service concerning this case?

A. Yes, sir. I worked with two of the boys, at

times, on this case, from the Internal Revenue.

Q. What agents from the Internal Revenue

Service did you deal with on this case?

A. Mr. Forsberg and the man that testified this

morning.

Q. Mr. Maiers ? A. Mr. Maiers, yes.

Q. For the years 1937 to 1945, inclusive, did you

compute the net taxable income of Mr. O. E. Powell ?

A. Yes, to the best of our ability, from the rec-

ords available.

Q. What method did you use to reconstruct the

taxable net income for the taxable years 1937 to

1945? [62]

A. I went out to Mr. Powell's home and he fur-

nished me with all of the papers that he had avail-

able which included all of the cancelled checks and

bank statements, or copies of the bank statements

that he had obtained from the bank, and also all

various property tax—not property tax but prop-

erty papers, that is, deeds and things of that nature

and we tried to reconstruct records from that in-

formation.

Q. Did you have the oi)[)ortunity to compare

your results with the results reached by the Internal

Revenue Service? A. Yes, I did.

Q. How did your results compare with the re-

sults reached by the Internal Revenue Service?

A. Well, after we made some minor adjust-
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merits on the property transactions—while I had a

couple of duplications and had missed a couple, we

compared, and aft^r that was over I would say that

substantially the income figure was about the same.

Q. Then the adjustments that you made—you

might have made a duplication of two pieces of

property? A. That's right.

Q. But your results were substantially the same

as the Internal Revenue Ser^dce—your independent

results were the same as those reached by the In-

ternal Revenue Sei*vice?

A. Yes, that's right.

Q. Did you have a lot of trouble reaching these,

results? [63]

A. It took a lot of time as cases of that kind do

when you don't have formal records. However, I

wouldn't say that we had trouble.

Q. Were your results gained from the same rec-

ords used by the Internal Revenue Service?

A. I don't know what records they used but I

believe that my records on the property transactions

weie taken entirely from the deeds and contracts

and things of that kind, whereas I understood that

the Tntei-nal Revenue got some of their information

from the actual records in the courthouse.

Q. During this period in question—after your

first contact with Mr. Powell, how well acquainted

did you become with Mr. Powc^ll ?

A. 1 would say quite well acquainted because 1

])ractically lived out at his j)lace while we were

making up the record.

I
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Q. Would you say that you knew him well

enough to knoAv his habits and peculiarities?

A. I think so, yes.

Q. Was Mr. Powell a man of strong beliefs ?

A. Yes, I would say he was.

Q. In your opinion, was Mr. Powell a man of

strong political convictions?

A. Yes, I would say he was.

Q. Would you say that Mr. Powell was a man
of strong religious convictions? [64]

A. He definitely was.

Q. In your search of Mr. Powell's affairs, did

you find any evidence of his having attempted to

destroj^ any records? A. Absolutely not.

Q. Did you find any evidence of his having at-

tempted to alter any records?

A. No, none at all.

Q. Did you have occasion to discuss with Mr.

Powell his reason for not filing income tax returns

for the taxable years 1937 to 1945?

A. Many times.

Q. Did Mr. Powell give any reason for his fail-

ure to file returns?

A. His statement was that he couldn't see any

use in contributing to the Government when they

were wasting the money.

Q. Did he ever voice any of his convictions about

taxes to you?

A. Well, his conviction on taxes were that he

knew that the Government had to have money, any

governing body had to have money in order to exist.
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but that he couldn't see any point in payment so

much more than they had to waste it. There was no

question but what he believed in tax, but a reason-

able tax.

Q. When Mr. Powell furnished these records to

you for examination and recomputation, were these

same records available to the Internal Revenue

Ser\^ce? [65]

A. To the best of my knowledge the records were

the only records that were available and he had

made no attempt whatever to hold back any records

at all. I went out to his house and he brought out

everything he had and it was up to me to dig

through them and pick out what I wanted.

Q. Did you ever take these records to your

office?

A. I had parts of them at my office, yes.

Q. When Mr. Maiers was in your office compar-

ing these results, were these records available to

himf Did you make these records available to him?

A. I don't think that question ever came up. We
compared final results from my work papers to his

work papers, but I don't think we ever actually

went through any of the original records. To my
knowledge there were never any records held back.

T never had that experience.

Mr. Jones: Your witness.
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Cross-Examination

By Mr. Andrews:

Q. I believe you testified that you came to ap-

proximately the same result that Internal Revenue

Agent Maiers, that is, the same figure that he came

to in computing income tax deficiencies'?

A. No, oh, no, in income; I changed that state-

ment. I think the record will show that my state-

ment was that we arrived at substantially the same

figures in income. [66]

Q. Is that gross income ?

A. Taxable income.

Q. What were the differences between you and

Mr. Maiers?

A. There were no differences so far as I know, so

far as the taxable income was concerned, that's what

I said that we arrived at approximately the same fig-

ures using two different methods.

Q. Two different methods based on the same

material, wasn't it?

A. Not necessarily, like I said in the record here.

I think he got some of his information from the prop-

erty records, but I don't know.

Q. And you got your information from what

source ?

A. Fj'om the contracts and various papers that

you go through when you sell or ])uy property.

Q. Where in these contracts does it say anything
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about the amount of profit that brokers realize on a

sale?

A. Well, we had amounts that he paid for the

property, and the contracts show amounts that he

sold the property for. Many of the properties he ac-

tually bought on contract and then also sold on con-

tract and the information would be there for that.

Q. Some of these contracts were matters of public

records and others were not ?

A. That I don't know, I never checked the public

records.

Q. You said that the Internal Revenue Agents

checked them U67]
A. I said that I thought they did.

Q. So if they did they were really checking the

same material that you had ?

A. Don't put words in my mouth; I don't know.

Q. I am asking you.

A. I don't know. All T said was that T thought

they did.

Q. Then you don't know what they did

?

A. No, I don't know what the Internal Revenue

Agents did. I just know that we arrived at substan-

tially the same figure.

Q. How did you arrive at the amount of income

realized by Mr. Powell from the operation of the gas

stations during the period from 1937 to 1941?

A. T took the checks that he had issued for the

payment of the gasoline and then I called, T believe,

olio of the major gas (H)m])anies and they fin-nished us

with the prices that he had ])aid at that time for gas-
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oline and we divided one into the other to determine

the nmnber of gallons, and then we arrived, also by

contact with the National Firms, the approximate

selling price so that we knew how many cents per gal-

lon were made in profit and thus arrived at our

profit, and I believe that I discussed this matter with

Mr. Maiers and we both agreed that it seemed reason-

ably fair.

Q. Then it was a complicated method ?

A. I wouldn't say it was complicated. [68]

Q. Would you say it was simple?

A. Yes; it wasn't very hard.

Q. All you had to do was to call up some Gas Com-
panies and project some figures and there you had it?

A. No ; we had genuine cancelled checks from the

bank that indicated actual purchases of gasoline, and

in contacting the Gas Companies we knew the exact

date that he had bought it and they keep the kind of

records that would tell us the cost price and the sell-

ing price of gasoline at that time.

Q. At any rate, you were able to determine the

income from the gas stations because the Gas Com-

panies and the Banks kept good records ?

A. I would say so, but quite often, in an account-

ing procedure where you are rebuilding past records,

you make use of outside sources for information.

Q. You were hired by Mr. Powell to make a re-

comjjutation of his net income for the years 1937 to

1945?
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A. I wouldn't say a recomputation ; I would say

a computation.

Q. You took his money ? A. Pardon.

Q. You took his money for that job?

A. I got paid for doing the work, yes. I get paid

for all the accounting work I do, or most of it.

Q. You say that you found no attempt on his pai*t.

to conceal any record or any alterations of any kind

—were you looking for any ? [69] A. No.

Mr. Andrews : That is all.

Redirect Examination

By Mr. Jones:

Q. Mr. Milkes, in your work in accounting you are

primarily looking for—one of your primary pur-

poses is looking for discrepancies in records, is that

correct ?

A. Yes, I would say that is correct, not looking

for fraud or anything like that but looking for errors

in recording the information for accounting purposes

—for tax purposes and I might say, incidentally, for

fraud also.

Q. It is your nature to observe in going through

data for accounting, any irregularities such as altera-

tions? A. Yes.

Q. And it is your practice to observe any destruc-

tion of records or subsidiary records ?

A. Well, sure, if there is any e^ddence of it.

Q. Then, chances are, in the course of your exani-

iiintioii, if there had bcM'u any alterations or destruc-
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tion of these records it would have come to your

attention? A. Yes, sir.

Q. Were the subsidiary records that were made

available to you for the taxable years 1937 to 1945

adequate to fairly reconstruct the income and ex-

penditures of Mr. Ora E. Powell?

A. Substantially so, yes.

Mr. Jones: Your witness. [70]

Mr. Andrews : No further questions.

Mr. Jones: I would like to call Mr. Lee PoweU

to the stand.

LEE Gr. POWELL
recalled as a witness for the Plaintiff, having hereto-

fore been duly sworn, testifies as follows

:

Direct Examination

By Mr. Jones

:

Q. Mr. Powell, you have heretofore testified that

your Father had a real estate Broker's license?

A. That's true.

Q. In his real estate transactions, to the best of

your knowledge, did your Father ever employ a

Broker or pay a Broker for handling real estate

transactions ?

A. It is hard for me to answer that because he had

lots of transactions that I didn't follow too closely.

There is a possibility that he bought through another

broker or sold through one. I know that it is common

practice for brokers to co-operate and split commis-

sions and so forth.
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Q. But he did have a broker's license?

A. Yes, he did.

Q. During a portion of these years, and did han-

dle his owe real estate transactions'? A. Yes.

Q. Are you aware of a substantial number of

transactions that he handled himself and paid no real

estate Broker's [71] commission ?

A. Yes; I know of quite a few.

Mr. Jones: No further questions.

' Mr. Andrews: Nothing further.

Mr. Jones : Your Honor, we rest our case.

The Court : Does the Grovernment have anything

further ?

Mr. Andrews : Nothing further except that I be-

lieve that Mr. Jahnke would like an amendment to

the pretrial order. I understand that under local

practice the Pretrial order is a pai-t of the record.

The Court: Yes, it is.

Mr. Jalmkc: We would like to orally amend the

pretrial order so that the ]:>laintiif may make the ad-

ditional contention that on the amount of any recov-

ery which it may be awarded in this case, the recov-

ery will bear interest in the statutory rate, and in the

statutory amount, and we would further stipulate

that if there was any recovery in this case that the

amoimt of the recovery should be subject to recompu-

tation by the Internal Revenue Service, following

which a stipulation of .iudgement would be filed with

the Court.

(Further statement of Court and comisel as to

procuring transcript and filing briefs.)
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Mr. Jones : For the record I would like to reassert

the motion I made at the close of the Governments

case. [72]

The Court: Yes, it is understood that it is re-

asserted and the Court will, as suggested before, take

the whole matter imder consideration in the final

determination of the case. [73]

State of Idaho,

County of Ada—ss.

I, G. C. Vaughan, hereby certify that I am an offi-

cial Court Reporter for the United States District

Court, and

I further certify that I am the Reporter who took

the testimony and proceedings given and had in the

above-entitled matter, in shorthand, and thereafter

transcribed the same into longhand (typing), and

I further certify that the foregoing transcript, con-

sisting of pages numbered to 73, is a true and correct

transcript of said testimony and proceedings.

In Witness Whereof, I have hereunto set my hand

this 17th day of April, 1956.

/s/ G. C. VAUGHAN,
Reporter.

[Endorsed] : Filed February 15, 1957.
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[Title of District Coiii't and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Oregon—ss.

I, R. DeMott, Clerk of the United States District

Court for the District of Oregon, do hereby certify

that the foregoing documents consisting of Com-

plaint; Answer; Pretrial order; Opinion; Findings

of fact and conclusions of law ; Judgement ; Notice of

appeal; Bond for costs on appeal; Statement of

points on appeal ; Designation of contents of record

on appeal and Transcript of docket entries, consti-

tute the record on appeal from a judgment of said

court in a cause therein nmnbered Civil 7837 in

which Grace M. Powell, Executrix of the Estate of

O. E. Powell, Deceased, is the plaintiff and appellant

and Ralph C. Granquist, District Director of Inter-

nal Revenue, is the defendant and appellee ; that the

said record has been prepared by me in accordance

with the designation of contents of record on appeal

filed by the appellant, and in accordance with the

rules of this court.

1 fui'tlu^r certify that the reporter's transcript

will be forwarded as soon as it is filed in this office

and the exhibits will be forwarded at a later date,

I further certify that the cost of filiiig the notice

of appeal, $5.00, has hwu paid by the a])pell.iiit.

I
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In Testimony Whereof I have hereunto set my
hand and affixed the seal of said court in Portland,

in said District, this 14th day of February, 1957.

[Seal] R. DeMOTT,
Clerk;

By /s/ THORA LUND,
Deputy.

[Endorsed] : No. 15447. United States Court of

Appeals for the Ninth Circuit. Grace M. Powell,

Executrix of the Estate of O. E. Powell, Deceased,

Appellant, vs. Ralph C. Granquist, District Director

of Internal Revenue, Appellee. Transcript of Rec-

ord. Appeal from the United States District Court

for the District of Oregon.

Filed : February 18, 1957.

Docketed: February 25, 1957.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 15447

aRACE M. POWELL, Executrix of the Estate of

O. E. Powell, Deceased,

Appellant,

vs.

RALPH C. GRANQUIST, District Director of

Internal Revenue,

Appellee.

STATEMENT OF POINTS ON APPEAL

In accordance with Subsection 6 of Rule 17 of the

miles of this court, the following is a statement of

the points upon which the appellant intends to rely

:

I.

The Federal District Court of the United States

for the District of Oregon, erred in concluding and

holding that the deficiencies in income taxes assessed

by the Commissioner of Internal R-evenue against

Ora E. Powell and collected by the a])pellee herein

for the years 1937 through 194,5, inclusive, were due

to fraud with intent to evade tax witliin the mean-

ing of Section 293(b), Internal Revenue Code of

1939, and that the collection of $12,880.39 from

Ora E. Powell and/or the appellant herein by the

aj)pellee as the amount of the penalty as imposed

by Section 293(b), liitci-iinl Rcvnnic Code of 1939,
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for the years 1937 through 1945, inclusive, were

proper, by reason of the fact that the defendant-

respondent failed to sustain his burden of proof as

required by law.

Dated this 17th day of April, 1957.

/s/ FREDERICK A. JAHNKE,
Attorney at Law.

Service of copy acknowledged.

[Endorsed] : Filed April 22, 1957.
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